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Article I1I

Section 1

The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as
the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior
Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services,
a Compensation, which shall not be diminished during their Continuance in Office.

Section 2

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of
the United States, and Treaties made, or which shall be made, under their Authority;--to all Cases affecting
Ambassadors, other public Ministers and Consuls;--to all Cases of admiralty and maritime Jurisdiction;--to
Controversies to which the United States shall be a Party;--to Controversies between two or more States;--
between a State and Citizens of another State;--between Citizens of different States;--between Citizens of the
same State claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and
foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be
Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme
Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such
Regulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment; shall be by Jury; and such Trial shall be held in the
State where the said Crimes shall have been committed; but when not committed within any State, the Trial
shall be at such Place or Places as the Congress may by Law have directed.

Section 3

Treason against the United States, shall consist only in levying War against them, or in adhering to their
Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony
of two Witnesses to the same overt Act, or on Confession in open Court.

The Congtress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall work
Corruption of Blood, or Forfeiture except during the Life of the Person attainted....

Article VI

This Constitution, and the LLaws of the United States which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding....



Marbury v. Madison
5 U.S. 137 (1803)

The election of 1800 presented a series of challenges to the new Constitution. Jefferson and the Republicans had soundly defeated
Jobn Adams and the Federalists. Would the Federalists relinquish power? The peaceful transition of power from one party to
another laid to rest one of the great fears of critics of the constitution—1that regard for constitutional norms would prove weaker
than partisan attachments. Instead, resistance conformed to the contours of the Constitution. In the weeks following the election,

lame duck Federalists worked with President Adams to secure passage of a Judiciary Act creating a host of new seats in the
federal conrts. Having lost the Presidency and both houses of Congress, Federalists hoped to take refuge in the third branch of
government. Adams worked diligently to fill these positions before Jefferson's inanguration. William Marbury was selected to fill
one such post—justice of the peace for the District of Columbia. Having secured the requisite votes from the Senate, his commission
had been signed and sealed—~but not delivered—1by the ontgoing Secretary of State, John Marshall. Marshall had recently been

nominated and appointed to serve as Chuef Justice of the Supreme Court. President Jefferson instructed bis Secretary of State,

James Madison, not to deliver the commiission. Marbury, citing section 13 of the Judiciary Act of 1789, applied to the Supreme
Court for a writ of mandamus that wonld instruct Madison to hand over the Commiission. The Supreme Court unanimously held
that the provision of Section 13 of the Judiciary Act of 1789 granting the Supreme Court power to issue writs of mandanus in

cases originating in that Court was unconstitutional. This was the first time that the Supreme Court had used the power of judicial
review to declare a law of Congress unconstitutional. William Marbury never received his Commission.

Mr. Chief Justice MARSHALL delivered the opinion of the Court.

At the last term, on the affidavits then read and filed with the clerk, a rule was granted in this case requiring
the Secretary of State to show cause why a mandamus should not issue directing him to deliver to William
Marbury his commission as a justice of the peace for the county of Washington, in the District of Columbia.

No cause has been shown, and the present motion is for a mandamus.' The peculiar delicacy of this case, the
novelty of some of its circumstances, and the real difficulty attending the points which occur in it require a
complete exposition of the principles on which the opinion to be given by the Court is founded.

These principles have been, on the side of the applicant, very ably argued at the bar. In rendering the opinion
of the Court, there will be some departure in form, though not in substance, from the points stated in that
argument.

In the order in which the Court has viewed this subject, the following questions have been considered and

decided.

Has the applicant a right to the commission he demands?

If he has a right, and that right has been violated, do the laws of his country afford him a remedy?

If they do afford him a remedy, is it a mandamus issuing from this court?

The first object of inquiry is:

Has the applicant a right to the commission he demands?

His right originates in an act of Congress passed in February, 1801, concerning the District of Columbia.

After dividing the district into two counties, the eleventh section of this law enacts, “that there shall be
appointed in and for each of the said counties such number of discreet persons to be justices of the peace as

' An order to an inferior court or a person to perform a public or statutory duty.
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the President of the United States shall, from time to time, think expedient, to continue in office for five
2
years.

It appears from the affidavits that, in compliance with this law, a commission for William Marbury as a justice
of peace for the County of Washington was signed by John Adams, then President of the United States, after
which the seal of the United States was affixed to it, but the commission has never reached the person for
whom it was made out.

In order to determine whether he is entitled to this commission, it becomes necessary to inquire whether he
has been appointed to the office. For if he has been appointed, the law continues him in office for five years,
and he is entitled to the possession of those evidences of office, which, being completed, became his property.

The second section of the second article of the Constitution declares, “The President shall nominate, and, by
and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls,
and all other officers of the United States, whose appointments are not otherwise provided for.”

The third section declares, that “He shall commission all the officers of the United States.”

An act of Congtress directs the Secretary of State to keep the seal of the United States, “to make out and
record, and affix the said seal to all civil commissions to officers of the United States to be appointed by the
President, by and with the consent of the Senate, or by the President alone; provided that the said seal shall
not be affixed to any commission before the same shall have been signed by the President of the United
States.”

These are the clauses of the Constitution and laws of the United States which affect this part of the case. They
seem to contemplate three distinct operations:

The nomination. This is the sole act of the President, and is completely voluntary.

The appointment. This is also the act of the President, and is also a voluntary act, though it can only be
performed by and with the advice and consent of the Senate.

The commission. To grant a commission to a person appointed might perhaps be deemed a duty enjoined by
the Constitution. “He shall,” says that instrument, “commission all the officers of the United States.” . . .

This is an appointment made by the President, by and with the advice and consent of the Senate, and is
evidenced by no act but the commission itself. In such a case, therefore, the commission and the appointment
seem inseparable, it being almost impossible to show an appointment otherwise than by proving the existence
of a commission; still, the commission is not necessarily the appointment; though conclusive evidence of it.

But at what stage does it amount to this conclusive evidence?

The answer to this question seems an obvious one. The appointment, being the sole act of the President, must
be completely evidenced when it is shown that he has done everything to be performed by him.

Should the commission, instead of being evidence of an appointment, even be considered as constituting the
appointment itself, still it would be made when the last act to be done by the President was performed, or, at
furthest, when the commission was complete.

The last act to be done by the President is the signature of the commission. He has then acted on the advice
and consent of the Senate to his own nomination. The time for deliberation has then passed. He has decided.
His judgment, on the advice and consent of the Senate concurring with his nomination, has been made, and
the officer is appointed. This appointment is evidenced by an open, unequivocal act, and, being the last act
required from the person making it, necessarily excludes the idea of its being, so far as it respects the
appointment, an inchoate and incomplete transaction.



Some point of time must be taken when the power of the Executive over an officer, not removable at his will,
must cease. That point of time must be when the constitutional power of appointment has been exercised.
And this power has been exercised when the last act required from the person possessing the power has been
performed. This last act is the signature of the commission. . . .

The commission being signed, the subsequent duty of the Secretary of State is prescribed by law, and not to
be guided by the will of the President. He is to affix the seal of the United States to the commission, and is to
record it. . . .

It is therefore decidedly the opinion of the Court that, when a commission has been signed by the President,
the appointment is made, and that the commission is complete when the seal of the United States has been
affixed to it by the Secretary of State. . . .

Mr. Marbury, then, since his commission was signed by the President and sealed by the Secretary of State, was
appointed, and as the law creating the office gave the officer a right to hold for five years independent of the
Executive, the appointment was not revocable, but vested in the officer legal rights which are protected by
the laws of his country.

To withhold the commission, therefore, is an act deemed by the Court not warranted by law, but violative of
a vested legal right.

This brings us to the second inquiry, which is:
If he has a right, and that right has been violated, do the laws of his country afford him a remedy?

The very essence of civil liberty certainly consists in the right of every individual to claim the protection of
the laws whenever he receives an injury. One of the first duties of government is to afford that protection. In
Great Britain, the King himself is sued in the respectful form of a petition, and he never fails to comply with
the judgment of his court. . . .

The Government of the United States has been emphatically termed a government of laws, and not of men.
It will certainly cease to deserve this high appellation if the laws furnish no remedy for the violation of a vested
legal right.

If this obloquy is to be cast on the jurisprudence of our country, it must arise from the peculiar character of
the case.

It behooves us, then, to inquire whether there be in its composition any ingredient which shall exempt from
legal investigation or exclude the injured party from legal redress. . . .

... Is the act of delivering or withholding a commission to be considered as a mere political act belonging to
the Executive department alone, for the performance of which entire confidence is placed by our Constitution
in the Supreme Executive, and for any misconduct respecting which the injured individual has no remedy?

That there may be such cases is not to be questioned. But that every act of duty to be performed in any of the
great departments of government constitutes such a case is not to be admitted. . . .

It follows, then, that the question whether the legality of an act of the head of a department be examinable in
a court of justice or not must always depend on the nature of that act.

If some acts be examinable and others not, there must be some rule of law to guide the Court in the exercise
of its jurisdiction.

In some instances, there may be difficulty in applying the rule to particular cases; but there cannot, it is
believed, be much difficulty in laying down the rule.



By the Constitution of the United States, the President is invested with certain important political powers, in
the exercise of which he is to use his own discretion, and is accountable only to his country in his political
character and to his own conscience. To aid him in the performance of these duties, he is authorized to
appoint certain officers, who act by his authority and in conformity with his orders.

In such cases, their acts are his acts; and whatever opinion may be entertained of the manner in which
executive discretion may be used, still there exists, and can exist, no power to control that discretion. The
subjects are political. They respect the nation, not individual rights, and, being entrusted to the Executive, the
decision of the Executive is conclusive. The application of this remark will be perceived by adverting to the
act of Congress for establishing the Department of Foreign Affairs. This officer, as his duties were prescribed
by that act, is to conform precisely to the will of the President. He is the mere organ by whom that will is
communicated. The acts of such an officer, as an officer, can never be examinable by the Courts.

But when the Legislature proceeds to impose on that officer other duties; when he is directed peremptorily
to perform certain acts; when the rights of individuals are dependent on the performance of those acts; he is
so far the officer of the law, is amenable to the laws for his conduct, and cannot at his discretion, sport away
the vested rights of others.

The conclusion from this reasoning is that, where the heads of departments are the political or confidential
agents of the Executive, merely to execute the will of the President, or rather to act in cases in which the
Executive possesses a constitutional or legal discretion, nothing can be more perfectly clear than that their
acts are only politically examinable. But where a specific duty is assigned by law, and individual rights depend
upon the performance of that duty, it seems equally clear that the individual who considers himself injured
has a right to resort to the laws of his country for a remedy. . . .

The question whether a right has vested or not is, in its nature, judicial, and must be tried by the judicial
authority. If, for example, Mr. Marbury had taken the oaths of a magistrate and proceeded to act as one, in
consequence of which a suit had been instituted against him in which his defense had depended on his being
a magistrate; the validity of his appointment must have been determined by judicial authority.

So, if he conceives that, by virtue of his appointment, he has a legal right either to the commission which has
been made out for him or to a copy of that commission, it is equally a question examinable in a court, and the
decision of the Court upon it must depend on the opinion entertained of his appointment.

That question has been discussed, and the opinion is that the latest point of time which can be taken as that
at which the appointment was complete and evidenced was when, after the signature of the President, the seal
of the United States was affixed to the commission.

It is then the opinion of the Court:

That, by signing the commission of Mr. Marbury, the President of the United States appointed him a justice
of peace for the County of Washington in the District of Columbia, and that the seal of the United States,
affixed thereto by the Secretary of State, is conclusive testimony of the verity of the signature, and of the
completion of the appointment, and that the appointment conferred on him a legal right to the office for the
space of five years.

That, having this legal title to the office, he has a consequent right to the commission, a refusal to deliver
which is a plain violation of that right, for which the laws of his country afford him a remedy.

It remains to be inquired whether,
He is entitled to the remedy for which he applies. This depends on:

The nature of the writ applied for, and



The power of this court.
The nature of the writ. . . .
It is true that the mandamus now moved for is not for the performance of an act expressly enjoined by statute.

It is to deliver a commission, on which subjects the acts of Congress are silent. This difference is not
considered as affecting the case. It has already been stated that the applicant has, to that commission, a vested
legal right of which the Executive cannot deprive him. He has been appointed to an office from which he is
not removable at the will of the Executive, and, being so appointed, he has a right to the commission which
the Secretary has received from the President for his use. The act of Congress does not, indeed, order the
Secretary of State to send it to him, but it is placed in his hands for the person entitled to it, and cannot be
more lawfully withheld by him than by another person. . . .

This, then, is a plain case of a mandamus, either to deliver the commission or a copy of it from the record,
and it only remains to be inquired:

Whether it can issue from this Court.

The act to establish the judicial courts of the United States [Judiciary Act of 1789] authorizes the Supreme
Court “to issue writs of mandamus, in cases warranted by the principles and usages of law, to any courts
appointed, or persons holding office, under the authority of the United States.”

The Secretary of State, being a person, holding an office under the authority of the United States, is precisely
within the letter of the description, and if this Court is not authorized to issue a writ of mandamus to such an
officer, it must be because the law is unconstitutional, and therefore absolutely incapable of conferring the
authority and assigning the duties which its words purport to confer and assign.

The Constitution vests the whole judicial power of the United States in one Supreme Court, and such inferior
courts as Congress shall, from time to time, ordain and establish. This power is expressly extended to all cases
arising under the laws of the United States; and consequently, in some form, may be exercised over the
present case, because the right claimed is given by a law of the United States.

In the distribution of this power, it is declared that “The Supreme Court shall have original jurisdiction in all
cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party. In
all other cases, the Supreme Court shall have appellate jurisdiction.”

It has been insisted at the bar, that, as the original grant of jurisdiction to the Supreme and inferior courts is
general, and the clause assigning original jurisdiction to the Supreme Court contains no negative or restrictive
words, the power remains to the Legislature to assign original jurisdiction to that Court in other cases than
those specified in the article which has been recited, provided those cases belong to the judicial power of the
United States.

If it had been intended to leave it in the discretion of the Legislature to apportion the judicial power between
the Supreme and inferior courts according to the will of that body, it would certainly have been useless to
have proceeded further than to have defined the judicial power and the tribunals in which it should be vested.
The subsequent part of the section is mere surplusage—is entirely without meaning—if such is to be the
construction. If Congress remains at liberty to give this court appellate jurisdiction where the Constitution has
declared their jurisdiction shall be original, and original jurisdiction where the Constitution has declared it shall
be appellate, the distribution of jurisdiction made in the Constitution, is form without substance.

Affirmative words are often, in their operation, negative of other objects than those affirmed, and, in this
case, a negative or exclusive sense must be given to them or they have no operation at all.



It cannot be presumed that any clause in the Constitution is intended to be without effect, and therefore such
construction is inadmissible unless the words require it. . . .

When an instrument organizing fundamentally a judicial system divides it into one Supreme and so many
inferior courts as the Legislature may ordain and establish, then enumerates its powers, and proceeds so far
to distribute them as to define the jurisdiction of the Supreme Court by declaring the cases in which it shall
take original jurisdiction, and that in others it shall take appellate jurisdiction, the plain import of the words
seems to be that, in one class of cases, its jurisdiction is original, and not appellate; in the other, it is appellate,
and not original. . . .

To enable this court then to issue a mandamus, it must be shown to be an exercise of appellate jurisdiction,
or to be necessary to enable them to exercise appellate jurisdiction. . . .

It is the essential criterion of appellate jurisdiction that it revises and corrects the proceedings in a cause already
instituted, and does not create that case. Although, therefore, a mandamus may be directed to courts, yet to
issue such a writ to an officer for the delivery of a paper is, in effect, the same as to sustain an original action
for that paper, and therefore seems not to belong to appellate, but to original jurisdiction. Neither is it
necessary in such a case as this to enable the Court to exercise its appellate jurisdiction.

The authority, therefore, given to the Supreme Court by the act establishing the judicial courts of the United
States to issue writs of mandamus to public officers appears not to be warranted by the Constitution, and it
becomes necessary to inquire whether a jurisdiction so conferred can be exercised.

The question whether an act repugnant to the Constitution can become the law of the land is a question
deeply interesting to the United States, but, happily, not of an intricacy proportioned to its interest. It seems
only necessary to recognize certain principles, supposed to have been long and well established, to decide it.

That the people have an original right to establish for their future government such principles as, in their
opinion, shall most conduce to their own happiness is the basis on which the whole American fabric has been
erected. The exercise of this original right is a very great exertion; nor can it nor ought it to be frequently
repeated. The principles, therefore, so established are deemed fundamental. And as the authority from which
they proceed, is supreme, and can seldom act, they are designed to be permanent.

This original and supreme will organizes the government and assigns to different departments their respective
powers. It may either stop here or establish certain limits not to be transcended by those departments.

The Government of the United States is of the latter description. The powers of the Legislature are defined
and limited; and that those limits may not be mistaken or forgotten, the Constitution is written. To what
purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may
at any time be passed by those intended to be restrained? The distinction between a government with limited
and unlimited powers is abolished if those limits do not confine the persons on whom they are imposed, and
if acts prohibited and acts allowed are of equal obligation. It is a proposition too plain to be contested that
the Constitution controls any legislative act repugnant to it, or that the Legislature may alter the Constitution
by an ordinary act.

Between these alternatives there is no middle ground. The Constitution is either a superior, paramount law,
unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and, like other acts, is alterable
when the legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary to the Constitution is not law; if the
latter part be true, then written Constitutions are absurd attempts on the part of the people to limit a power
in its own nature illimitable.



Certainly all those who have framed written Constitutions contemplate them as forming the fundamental and
paramount law of the nation, and consequently the theory of every such government must be that an act of
the Legislature repugnant to the Constitution is void.

This theory is essentially attached to a written Constitution, and is consequently to be considered by this Court
as one of the fundamental principles of our society. It is not, therefore, to be lost sight of in the further
consideration of this subject.

If an act of the Legislature repugnant to the Constitution is void, does it, notwithstanding its invalidity, bind
the Courts and oblige them to give it effect? Or, in other words, though it be not law, does it constitute a rule
as operative as if it was a law? This would be to overthrow in fact what was established in theory, and would
seem, at first view, an absurdity too gross to be insisted on. It shall, however, receive a more attentive
consideration.

It is emphatically the province and duty of the Judicial Department to say what the law is. Those who apply
the rule to particular cases must, of necessity, expound and interpret that rule. If two laws conflict with each
other, the Courts must decide on the operation of each.

So, if a law be in opposition to the Constitution, if both the law and the Constitution apply to a particular
case, so that the Court must either decide that case conformably to the law, disregarding the Constitution, or
conformably to the Constitution, disregarding the law, the Court must determine which of these conflicting
rules governs the case. This is of the very essence of judicial duty.

If, then, the Courts are to regard the Constitution, and the Constitution is superior to any ordinary act of the
Legislature, the Constitution, and not such ordinary act, must govern the case to which they both apply.

Those, then, who controvert the principle that the Constitution is to be considered in court as a paramount
law are reduced to the necessity of maintaining that courts must close their eyes on the Constitution, and see
only the law.

This doctrine would subvert the very foundation of all written Constitutions. It would declare that an act
which, according to the principles and theory of our government, is entirely void, is yet, in practice, completely
obligatory. It would declare that, if the Legislature shall do what is expressly forbidden, such act,
notwithstanding the express prohibition, is in reality effectual. It would be giving to the Legislature a practical
and real omnipotence with the same breath which professes to restrict their powers within narrow limits. It is
prescribing limits, and declaring that those limits may be passed at pleasure.

That it thus reduces to nothing what we have deemed the greatest improvement on political institutions—a
written Constitution, would of itself be sufficient, in America where written Constitutions have been viewed
with so much reverence, for rejecting the construction. But the peculiar expressions of the Constitution of
the United States furnish additional arguments in favor of its rejection.

The judicial power of the United States is extended to all cases arising under the Constitution.

Could it be the intention of those who gave this power to say that, in using it, the Constitution should not be
looked into? That a case arising under the Constitution should be decided without examining the instrument
under which it arises?

This is too extravagant to be maintained. . . .

Why otherwise does it direct the judges to take an oath to support it? This oath certainly applies in an especial
manner to their conduct in their official character. How immoral to impose it on them if they were to be used
as the instruments, and the knowing instruments, for violating what they swear to support! . . .



Why does a judge swear to discharge his duties agreeably to the Constitution of the United States if that
Constitution forms no rule for his government? if it is closed upon him and cannot be inspected by him?

If such be the real state of things, this is worse than solemn mockery. To prescribe or to take this oath becomes
equally a crime.

It is also not entirely unworthy of observation that, in declaring what shall be the supreme law of the land, the
Constitution itself is first mentioned, and not the laws of the United States generally, but those only which
shall be made in pursuance of the Constitution, have that rank.

Thus, the particular phraseology of the Constitution of the United States confirms and strengthens the
principle, supposed to be essential to all written Constitutions, that a law repugnant to the Constitution is
void, and that courts, as well as other departments, are bound by that instrument.

The rule must be discharged.
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Federalist 78

Publius [Alexander Hamilton]
Independent Journal, 14 June 1788

Americans continue to turn to the writings of Publins for insight into the meaning and intention of the Constitution of 1787. The
argument developed here can be understood as a response to criticisms leveled against the constitution of the judiciary by Anti-
Federalists, most prominently Brutus. As you read, pay special attention to the elements of the argument presented here that would
later be incorporated into the opinion of the Court in Marbury.

WE PROCEED now to an examination of the judiciary department of the proposed government.

In unfolding the defects of the existing Confederation, the utility and necessity of a federal judicature have
been clearly pointed out. It is the less necessary to recapitulate the considerations there urged, as the propriety
of the institution in the abstract is not disputed; the only questions which have been raised being relative to
the manner of constituting it, and to its extent. To these points, therefore, our observations shall be confined.

The manner of constituting it seems to embrace these several objects: 1*. The mode of appointing the judges.
2. The tenure by which they are to hold their places. 3°. The partition of the judiciary authority between
different courts, and their relations to each other.

First. As to the mode of appointing the judges; this is the same with that of appointing the officers of the
Union in general, and has been so fully discussed in the two last numbers, that nothing can be said here which
would not be useless repetition. Second. As to the tenure by which the judges are to hold their places; this
chiefly concerns their duration in office; the provisions for their support; the precautions for their
responsibility.

According to the plan of the convention, all judges who may be appointed by the United States are to hold
their offices during good behavior; which is conformable to the most approved of the State constitutions and
among the rest, to that of this State. Its propriety having been drawn into question by the adversaries of that
plan, is no light symptom of the rage for objection, which disorders their imaginations and judgments. The
standard of good behavior for the continuance in office of the judicial magistracy, is certainly one of the most
valuable of the modern improvements in the practice of government. In a monarchy it is an excellent barrier
to the despotism of the prince; in a republic it is a no less excellent barrier to the encroachments and
oppressions of the representative body. And it is the best expedient which can be devised in any government,
to secure a steady, upright, and impartial administration of the laws.

Whoever attentively considers the different departments of power must perceive, that, in a government in
which they are separated from each other, the judiciary, from the nature of its functions, will always be the
least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or
injure them. The Executive not only dispenses the honors, but holds the sword of the community. The
legislature not only commands the purse, but prescribes the rules by which the duties and rights of every
citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse;
no direction either of the strength or of the wealth of the society; and can take no active resolution whatever.
It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon
the aid of the executive arm even for the efficacy of its judgments.

This simple view of the matter suggests several important consequences. It proves incontestably, that the
judiciary is beyond comparison the weakest of the three departments of power'; that it can never attack with
success either of the other two; and that all possible care is requisite to enable it to defend itself against their
attacks. It equally proves, that though individual oppression may now and then proceed from the courts of
justice, the general liberty of the people can never be endangered from that quarter; I mean so long as the
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judiciary remains truly distinct from both the legislature and the Executive. For I agree, that there is no liberty,
if the power of judging be not separated from the legislative and executive powers.” And it proves, in the last
place, that as liberty can have nothing to fear from the judiciary alone, but would have every thing to fear
from its union with either of the other departments; that as all the effects of such a union must ensue from a
dependence of the former on the latter, notwithstanding a nominal and apparent separation; that as, from the
natural feebleness of the judiciary, it is in continual jeopardy of being overpowered, awed, or influenced by its
co-ordinate branches; and that as nothing can contribute so much to its firmness and independence as
permanency in office, this quality may therefore be justly regarded as an indispensable ingredient in its
constitution, and, in a great measure, as the citadel of the public justice and the public security.

The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited
Constitution, I understand one which contains certain specified exceptions to the legislative authority; such,
for instance, as that it shall pass no bills of attainder, no ex-post-facto laws, and the like. Limitations of this
kind can be preserved in practice no other way than through the medium of courts of justice, whose duty it
must be to declare all acts contrary to the manifest tenor of the Constitution void. Without this, all the
reservations of particular rights or privileges would amount to nothing.

Some perplexity respecting the rights of the courts to pronounce legislative acts void, because contrary to the
Constitution, has arisen from an imagination that the doctrine would imply a superiority of the judiciary to
the legislative power. It is urged that the authority which can declare the acts of another void, must necessarily
be superior to the one whose acts may be declared void. As this doctrine is of great importance in all the
American constitutions, a brief discussion of the ground on which it rests cannot be unacceptable.

There is no position which depends on clearer principles, than that every act of a delegated authority, contrary
to the tenor of the commission under which it is exercised, is void. No legislative act, therefore, contrary to
the Constitution, can be valid. To deny this, would be to affirm, that the deputy is greater than his principal;
that the servant is above his master; that the representatives of the people are superior to the people
themselves; that men acting by virtue of powers, may do not only what their powers do not authorize, but
what they forbid.

If it be said that the legislative body are themselves the constitutional judges of their own powers, and that
the construction they put upon them is conclusive upon the other departments, it may be answered, that this
cannot be the natural presumption, where it is not to be collected from any particular provisions in the
Constitution. It is not otherwise to be supposed, that the Constitution could intend to enable the
representatives of the people to substitute their WILL to that of their constituents. It is far more rational to
suppose, that the courts were designed to be an intermediate body between the people and the legislature, in
order, among other things, to keep the latter within the limits assigned to their authority. The interpretation
of the laws is the proper and peculiar province of the courts. A constitution is, in fact, and must be regarded
by the judges, as a fundamental law. It therefore belongs to them to ascertain its meaning, as well as the
meaning of any particular act proceeding from the legislative body. If there should happen to be an
irreconcilable variance between the two, that which has the superior obligation and validity ought, of course,
to be preferred; or, in other words, the Constitution ought to be preferred to the statute, the intention of the
people to the intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to the legislative power. It only
supposes that the power of the people is superior to both; and that where the will of the legislature, declared
in its statutes, stands in opposition to that of the people, declared in the Constitution, the judges ought to be
governed by the latter rather than the former. They ought to regulate their decisions by the fundamental laws,
rather than by those which are not fundamental.
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This exercise of judicial discretion, in determining between two contradictory laws, is exemplified in a familiar
instance. It not uncommonly happens, that there are two statutes existing at one time, clashing in whole or in
part with each other, and neither of them containing any repealing clause or expression. In such a case, it is
the province of the courts to liquidate and fix their meaning and operation. So far as they can, by any fair
construction, be reconciled to each other, reason and law conspire to dictate that this should be done; where
this is impracticable, it becomes a matter of necessity to give effect to one, in exclusion of the other. The rule
which has obtained in the courts for determining their relative validity is, that the last in order of time shall be
preferred to the first. But this is a mere rule of construction, not derived from any positive law, but from the
nature and reason of the thing. It is a rule not enjoined upon the courts by legislative provision, but adopted
by themselves, as consonant to truth and propriety, for the direction of their conduct as interpreters of the
law. They thought it reasonable, that between the interfering acts of an EQUAL authority, that which was the
last indication of its will should have the preference.

But in regard to the interfering acts of a superior and subordinate authority, of an original and derivative
power, the nature and reason of the thing indicate the converse of that rule as proper to be followed. They
teach us that the prior act of a superior ought to be preferred to the subsequent act of an inferior and
subordinate authority; and that accordingly, whenever a particular statute contravenes the Constitution, it will
be the duty of the judicial tribunals to adhere to the latter and disregard the former.

It can be of no weight to say that the courts, on the pretense of a repugnancy, may substitute their own
pleasure to the constitutional intentions of the legislature. This might as well happen in the case of two
contradictory statutes; or it might as well happen in every adjudication upon any single statute. The courts
must declare the sense of the law; and if they should be disposed to exercise WILL instead of JUDGMENT, the
consequence would equally be the substitution of their pleasure to that of the legislative body. The
observation, if it prove any thing, would prove that there ought to be no judges distinct from that body.

If, then, the courts of justice are to be considered as the bulwarks of a limited Constitution against legislative
encroachments, this consideration will afford a strong argument for the permanent tenure of judicial offices,
since nothing will contribute so much as this to that independent spirit in the judges which must be essential
to the faithful performance of so arduous a duty.

This independence of the judges is equally requisite to guard the Constitution and the rights of individuals
from the effects of those ill humors, which the arts of designing men, or the influence of particular
conjunctures, sometimes disseminate among the people themselves, and which, though they speedily give
place to better information, and more deliberate reflection, have a tendency, in the meantime, to occasion
dangerous innovations in the government, and serious oppressions of the minor party in the community.
Though I trust the friends of the proposed Constitution will never concur with its enemies,’ in questioning
that fundamental principle of republican government, which admits the right of the people to alter or abolish
the established Constitution, whenever they find it inconsistent with their happiness, yet it is not to be inferred
from this principle, that the representatives of the people, whenever a momentary inclination happens to lay
hold of a majority of their constituents, incompatible with the provisions in the existing Constitution, would,
on that account, be justifiable in a violation of those provisions; or that the courts would be under a greater
obligation to connive at infractions in this shape, than when they had proceeded wholly from the cabals of
the representative body. Until the people have, by some solemn and authoritative act, annulled or changed
the established form, it is binding upon themselves collectively, as well as individually; and no presumption,
or even knowledge, of their sentiments, can warrant their representatives in a departure from it, prior to such
an act. But it is easy to see, that it would require an uncommon portion of fortitude in the judges to do their
duty as faithful guardians of the Constitution, where legislative invasions of it had been instigated by the major
voice of the community.
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But it is not with a view to infractions of the Constitution only, that the independence of the judges may be
an essential safeguard against the effects of occasional ill humors in the society. These sometimes extend no
farther than to the injury of the private rights of particular classes of citizens, by unjust and partial laws. Here
also the firmness of the judicial magistracy is of vast importance in mitigating the severity and confining the
operation of such laws. It not only serves to moderate the immediate mischiefs of those which may have been
passed, but it operates as a check upon the legislative body in passing them; who, perceiving that obstacles to
the success of iniquitous intention are to be expected from the scruples of the courts, are in a manner
compelled, by the very motives of the injustice they meditate, to qualify their attempts. This is a circumstance
calculated to have more influence upon the character of our governments, than but few may be aware of. The
benefits of the integrity and moderation of the judiciary have already been felt in more States than one; and
though they may have displeased those whose sinister expectations they may have disappointed, they must
have commanded the esteem and applause of all the virtuous and disinterested. Considerate men, of every
description, ought to prize whatever will tend to beget or fortify that temper in the courts: as no man can be
sure that he may not be to-morrow the victim of a spirit of injustice, by which he may be a gainer to-day. And
every man must now feel, that the inevitable tendency of such a spirit is to sap the foundations of public and
private confidence, and to introduce in its stead universal distrust and distress....

There is yet a further and a weightier reason for the permanency of the judicial offices, which is deducible
from the nature of the qualifications they require. It has been frequently remarked, with great propriety, that
a voluminous code of laws is one of the inconveniences necessarily connected with the advantages of a free
government. To avoid an arbitrary discretion in the courts, it is indispensable that they should be bound down
by strict rules and precedents, which serve to define and point out their duty in every particular case that
comes before them; and it will readily be conceived from the variety of controversies which grow out of the
folly and wickedness of mankind, that the records of those precedents must unavoidably swell to a very
considerable bulk, and must demand long and laborious study to acquire a competent knowledge of them.
Hence it is, that there can be but few men in the society who will have sufficient skill in the laws to qualify
them for the stations of judges. And making the proper deductions for the ordinary depravity of human
nature, the number must be still smaller of those who unite the requisite integrity with the requisite knowledge.
These considerations apprise us, that the government can have no great option between fit character; and that
a temporary duration in office, which would naturally discourage such characters from quitting a lucrative line
of practice to accept a seat on the bench, would have a tendency to throw the administration of justice into
hands less able, and less well qualified, to conduct it with utility and dignity. In the present circumstances of
this country, and in those in which it is likely to be for a long time to come, the disadvantages on this score
would be greater than they may at first sight appear; but it must be confessed, that they are far inferior to
those which present themselves under the other aspects of the subject....
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Essay XI

Brutus
New York Jonrnal, 31 January 1788

Brutus is the pseudonym of an Anti-Federalist anthor—probably Robert Yates, a state judge and one of New York's delegates
to the Constitutional Convention of 1787. Here, he raises questions about the power that will accrue to the Supreme Court over
time through its handling of federal cases. Contemporary critics of judicial review and of more recent arguments for judicial
supremacy often trace their views back to the letters of Brutus.

The nature and extent of the judicial power of the United States, proposed to be granted by the constitution,
claims our particular attention.

Much has been said and written upon the subject of this new system on both sides, but I have not met with
any writer who has discussed the judicial powers with any degree of accuracy. And yet it is obvious, that we
can gain but very imperfect ideas of the manner in which this government will work, or the effect it will have
in changing the internal police and mode of distributing justice at present subsisting in the respective states,
without a thorough investigation of the powers of the judiciary and of the manner in which they will operate.
This government is a complete system, not only for making, but for executing laws. And the courts of law,
which will be constituted by it, are not only to decide upon the constitution and the laws made in pursuance
of it, but by officers subordinate to them to execute all their decisions. The real effect of this system of
government, will therefore be brought home to the feelings of the people, through the medium of the judicial
power. It is, moreover, of great importance, to examine with care the nature and extent of the judicial power,
because those who are to be vested with it, are to be placed in a situation altogether unprecedented in a free
country. They are to be rendered totally independent, both of the people and the legislature, both with respect
to their offices and salaries. o errors they may commit can be corrected by any power above them, if any such
power there be, nor can they be removed from office for making ever so many erroneous adjudications.

The only causes for which they can be displaced, is, conviction of treason, bribery, and high crimes and
misdemeanors.

This part of the plan is so modeled, as to authorize the courts, not only to carry into execution the powers
expressly given, but where these are wanting or ambiguously expressed, to supply what is wanting by their
own decisions.

That we may be enabled to form a just opinion on this subject, I shall, in considering it, 1st. Examine the
nature and extent of the judicial powers, and 2nd. Inquire, whether the courts who are to exercise them, are
so constituted as to afford reasonable ground of confidence, that they will exercise them for the general good.

With a regard to the nature and extent of the judicial powers, I have to regret my want of capacity to give that
full and minute explanation of them that the subject merits. To be able to do this, a man should be possessed
of a degree of law knowledge far beyond what I pretend to. A number of hard words and technical phrases
are used in this part of the system, about the meaning of which gentlemen learned in the law differ. Its
advocates know how to avail themselves of these phrases. In a number of instances, where objections are
made to the powers given to the judicial, they give such an explanation to the technical terms as to avoid them.

Though I am not competent to give a perfect explanation of the powers granted to this department of the
government, I shall yet attempt to trace some of the leading features of it, from which I presume it will appear,
that they will operate to a total subversion of the state judiciaries, if not to the legislative authority of the states.

In article 3d, sect. 2d, it is said, "The judicial power shall extend to all cases in law and equity arising under
this constitution, the laws of the United States and treaties made, or which shall be made, under their authority,
etc." The first article to which this power extends is, all cases in law and equity arising under this constitution.
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What latitude of construction this clause should receive, it is not easy to say. At first view, one would suppose,
that it meant no more than this, that the courts under the general government should exercise, not only the
powers of courts of law, but also that of courts of equity, in the manner in which those powers are usually
exercised in the different states. But this cannot be the meaning, because the next clause authorizes the courts
to take cognizance of all cases in law and equity arising under the laws of the United States; this last article, I
conceive, conveys as much power to the general judicial as any of the state courts possess.

The cases arising under the constitution must be different from those arising under the laws, or else the two
clauses mean exactly the same thing. The cases arising under the constitution must include such, as bring into
question its meaning, and will require an explanation of the nature and extent of the powers of the different
departments under it. This article, therefore, vests the judicial with a power to resolve all questions that may
arise on any case on the construction of the constitution, either in law or in equity.

Ist. They are authorized to determine all questions that may arise upon the meaning of the constitution in
law. This article vests the courts with authority to give the constitution a legal construction, or to explain it
according to the rules laid down for construing a law. These rules give a certain degree of latitude of
explanation. According to this mode of construction, the courts are to give such meaning to the constitution
as comports best with the common, and generally received acceptation of the words in which it is expressed,
regarding their ordinary and popular use, rather than their grammatical propriety. Where words are dubious,
they will be explained by the context. The end of the clause will be attended to, and the words will be
understood, as having a view to it; and the words will not be so understood as to bear no meaning or a very
absurd one.

2nd. The judicial are not only to decide questions arising upon the meaning of the constitution in law, but also
in equity. By this they are empowered, to explain the constitution according to the reasoning spirit of it,
without being confined to the words or letter. "From this method of interpreting laws (says Blackstone) by
the reason of them, arises what we call equity"; which is thus defined by Grotius, "the correction of that,
wherein the law, by reason of its universality, is deficient; for since in laws all cases cannot be foreseen, or
expressed, it is necessary, that when the decrees of the law cannot be applied to particular cases, there should
somewhere be a power vested of defining those circumstances, which had they been foreseen the legislator
would have expressed. . .." The same learned author observes, "That equity, thus depending essentially upon
each individual case, there can be no established rules and fixed principles of equity laid down, without
destroying its very essence, and reducing it to a positive law."

From these remarks, the authority and business of the courts of law, under this clause, may be understood.

They [the courts] will give the sense of every article of the constitution, that may from time to time come
before them. And in their decisions they will not confine themselves to any fixed or established rules, but will
determine, according to what appears to them, the reason and spirit of the constitution. The opinions of the
supreme court, whatever they may be, will have the force of law; because there is no power provided in the
constitution that can correct their errors, or control their adjudications. From this court there is no appeal.
And I conceive the legislature themselves, cannot set aside a judgment of this court, because they are
authorized by the constitution to decide in the last resort. The legislature must be controlled by the
constitution, and not the constitution by them. They have therefore no more right to set aside any judgment
pronounced upon the construction of the constitution, than they have to take from the president, the chief
command of the army and navy, and commit it to some other person. The reason is plain; the judicial and
executive derive their authority from the same source, that the legislature do theirs; and therefore in all cases,
where the constitution does not make the one responsible to, or controllable by the other, they are altogether
independent of each other.
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The judicial power will operate to effect, in the most certain, but yet silent and imperceptible manner, what is
evidently the tendency of the constitution: I mean, an entire subversion of the legislative, executive and judicial
powers of the individual states. Every adjudication of the supreme court, on any question that may arise upon
the nature and extent of the general government, will affect the limits of the state jurisdiction. In proportion
as the former enlarge the exercise of their powers, will that of the latter be restricted.

That the judicial power of the United States, will lean strongly in favor of the general government, and will
give such an explanation to the constitution, as will favor an extension of its jurisdiction, is very evident from
a variety of considerations.

Ist. The constitution itself strongly countenances such a mode of construction. Most of the articles in this
system, which convey powers of any considerable importance, are conceived in general and indefinite terms,
which are either equivocal, ambiguous, or which require long definitions to unfold the extent of their meaning.
The two most important powers committed to any government, those of raising money, and of raising and
keeping up troops, have already been considered, and shown to be unlimited by any thing but the discretion
of the legislature. The clause which vests the power to pass all laws which are proper and necessary, to carry
the powers given into execution, it has been shown, leaves the legislature at liberty, to do everything, which
in their judgment is best. It is said, I know, that this clause confers no power on the legislature, which they
would not have had without it -- though I believe this is not the fact, Yet, admitting it to be, it implies that the
constitution is not to receive an explanation strictly according to its letter; but more power is implied than is
expressed. And this clause, if it is to be considered as explanatory of the extent of the powers given, rather
than giving a new power, is to be understood as declaring that in construing any of the articles conveying
power, the spirit, intent and design of the clause should be attended to, as welt as the words in their common
acceptation....

2nd. Not only will the constitution justify the courts in inclining to this mode of explaining it, but they will be
interested in using this latitude of interpretation. Every body of men invested with office are tenacious of
power; they feel interested, and hence it as become a kind of maxim, to hand down their offices, with all its
rights and privileges, unimpaired to their successors. The same principle will influence them to extend their
power, and increase their rights; this of itself will operate strongly upon the courts to give such a meaning to
the constitution in all cases where it can possibly be done, as will enlarge the sphere of their own authority.
Every extension of the power of the general legislature, as well as of the judicial powers, will increase the
powers of the courts; and the dignity and importance of the judges, will be in proportion to the extent and
magnitude of the powers they exercise. I add, it is highly probable the emolument of the judges will be
increased, with the increase of the business they will have to transact and its importance. From these
considerations the judges will be interested to extend the powers of the courts, and to construe the
constitution as much as possible, in such a way as to favor it; and that they will do it, appears probable.

3rd. Because they [the courts| will have precedent to plead, to justify them in it [extending their powers]. It is
well known, that the courts in England, have by their authority, extended their jurisdiction far beyond the
limits set them in their original institution, and by the laws of the land....

This power in the judicial, will enable them to mold the government, into any shape they please. The manner
in which this may be effected we will hereafter examine.
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The Judiciary Act of 1789

24 September 1789
1 Stat. 73.

Article I11 of the Constitution vests the judicial power of the United States in "one supreme Court, and in such inferior Courts
as the Congress may from time to time ordain and establish." The Constitution requires a Supreme Court, but allows Congress
to either add or subtract subordinate courts. How many federal conrts are needed, and where onght they to be located? The
Constitution leaves such questions to Congress. Today the federal judiciary is composed of thirteen U.S. Courts of Appeals, ninety-
Sfour District Courts, and a handful of other conrts to manage specialized issues. Under the Constitution, States retained their
courts, and it was unclear at the time of ratification how the state and federal conrts wonld interact with one another. The Judiciary
Act of 1789 was one of the most significant pieces of legislation drafted by the First Congress, offering answers to some of these
questions. Oliver Ellsworth, a delegate to the Constitutional Convention, and the second Chief Justice of the Supreme Court,
drafted most of its provisions. Among other things it established that the Supreme Court wonld be composed of a chief justice and
five associate justices, and dividing the country into thirteen districts and three circuits. Circutts were composed of multiple districts.
Justices of the Supreme Conrt were expected to "ride circuit” in order to assist in the decision of cases in the circuit conrts. Section
13 of the Judiciary Act of 1789 granted the Supreme Court power to issue writs of mandamus. This section of the Act was ruled
unconstitutional in Marbury v. Madison, #he first instance in which the Supreme Court struck down a provision of federal law.

CHAPTER XX
An Act to establish the Judicial Courts of the United States.
SECTION 1

Be it enacted by the Senate and House of Representatives of the United States of America in Congress
assembled, That the supreme court of the United States shall consist of a chief justice and five associate
justices, any four of whom shall be a quorum, and shall hold annually at the seat of government two sessions,
the one commencing the first Monday of February, and the other the first Monday of August. That the
associate justices shall have precedence according to the date of their commissions, or when the commissions
of two or more of them bear date on the same day, according to their respective ages.

SEC . 2. And be it further enacted, That the United States shall be, and they hereby are divided into thirteen
districts....

SEC. 3. And be it further enacted, That there be a court called a District Court, in each of the afore mentioned
districts, to consist of one judge, who shall reside in the district for which he is appointed, and shall be called
a District Judge, and shall hold annually four sessions....

SEC . 4. And be it further enacted, That the before mentioned districts, except those of Maine and Kentucky,
shall be divided into three circuits, and be called the eastern, the middle, and the southern circuit...and that
there shall be held annually in each district of said circuits, two courts, which shall be
called Circuit Courts, and shall consist of any two justices of the Supreme Court, and the district judge of such
districts, any two of whom shall constitute a quorum: Provided, That no district judge shall give a vote in any
case of appeal or error from his own decision; but may assign the reasons of such his decision....

SEC . 6. And be it further enacted, That the Supreme Court may, by any one or more of its justices being
present, be adjourned from day to day until a quorum be convened; and that a circuit court may also be
adjourned from day to day by any one of its judges, or if none are present, by the marshal of the district until
a quorum be convened; and that a district court, in case of the inability of the judge to attend at the
commencement of a session, may by virtue of a written order from the said judge, directed to the marshal of
the district, be adjourned by the said marshal to such day, antecedent to the next stated session of the said
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court, as in the said order shall be appointed; and in case of the death of the said judge, and his vacancy not
being supplied, all process, pleadings and proceedings of what nature soever, pending before the said court,
shall be continued of course until the next stated session after the appointment and acceptance of the office
by his successor.

SEC . 7. And be it [further] enacted, That the Supreme Court, and the district courts shall have power to
appoint clerks for their respective courts...to record the decrees, judgments and determinations of the court
of which he is clerk.

SEC. 8. And be it further enacted, That the justices of the Supreme Court, and the district judges, before they
proceed to execute the duties of their respective offices, shall take the following oath or affirmation, to wit:
"I, A. B., do solemnly swear or affirm, that I will administer justice without respect to persons, and do equal
right to the poor and to the rich, and that I will faithfully and impartially discharge and perform all the duties
incumbent on me as , according to the best of my abilities and understanding, agreeably to the
constitution, and laws of the United States. So help me God."

SEC . 9. And be it further enacted, That the district courts shall have, exclusively of the courts of the several
States, cognizance of all crimes and offences that shall be cognizable under the authority of the United States,
committed within their respective districts, or upon the high seas...And shall also have cognizance, concurrent
as last mentioned, of all suits at common law where the United States sue, and the matter in dispute amounts,
exclusive of costs, to the sum or value of one hundred dollars. And shall also have jurisdiction exclusively of
the courts of the several States, of all suits against consuls or vice-consuls, except for offences above the
description aforesaid. And the trial of issues in fact, in the district courts, in all causes except civil causes of
admiralty and maritime jurisdiction, shall be by jury....

SEC . 11. And be it further enacted, That the circuit courts shall have original cognizance, concurrent with
the courts of the several States, of all suits of a civil nature at common law or in equity, where the matter in
dispute exceeds, exclusive of costs, the sum or value of five hundred dollars, and the United States are
plaintiffs, or petitioners; or an alien is a party, or the suit is between a citizen of the State where the suit is
brought, and a citizen of another State. And shall have exclusive cognizance of all crimes and offences
cognizable under the authority of the United States, except where this act otherwise provides, or the laws of
the United States shall otherwise direct, and concurrent jurisdiction with the district courts of the crimes and
offences cognizable therein. But no person shall be arrested in one district for trial in another, in any civil
action before a circuit or district court. And no civil suit shall be brought before either of said courts against
an inhabitant of the United States, by any original process in any other district than that whereof he is an
inhabitant, or in which he shall be found at the time of serving the writ, nor shall any district or circuit court
have cognizance of any suit to recover the contents of any promissory note or other chose in action in favour
of an assignee, unless a suit might have been prosecuted in such court to recover the said contents if no
assignment had been made, except in cases of foreign bills of exchange. And the circuit courts shall also have
appellate jurisdiction from the district courts under the regulations and restrictions herein after provided....

SEC . 13. And be it further enacted, That the Supreme Court shall have exclusive jurisdiction of all
controversies of a civil nature, where a state is a party, except between a state and its citizens; and except also
between a state and citizens of other states, or aliens, in which latter case it shall have original but not exclusive
jurisdiction. And shall have exclusively all such jurisdiction of suits or proceedings against ambassadors, or
other public ministers, or their domestics, or domestic servants, as a court of law can have or exercise
consistently with the law of nations; and original, but not exclusive jurisdiction of all suits brought by
ambassadors, or other public ministers, or in which a consul, or vice consul, shall be a party. And the trial of
issues in fact in the Supreme Court, in all actions at law against citizens of the United States, shall be by jury.
The Supreme Court shall also have appellate jurisdiction from the circuit courts and courts of the several
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states, in the cases herein after specially provided for; and shall have power to issue writs of prohibition to the
district courts, when proceeding as courts of admiralty and maritime jurisdiction, and writs of mandamus, in
cases warranted by the principles and usages of law, to any courts appointed, or persons holding office, under
the authority of the United States.

SEC . 14. And be it further enacted, That all the before-mentioned courts of the United States, shall have
power to issue writs of scire facias, habeas corpus, and all other writs not specially provided for by statute,
which may be necessary for the exercise of their respective jurisdictions, and agreeable to the principles and
usages of law. And that either of the justices of the supreme court, as well as judges of the district courts, shall
have power to grant writs of habeas corpus for the purpose of an inquiry into the cause of commitment.—
—Provided, That writs of habeas corpus shall in no case extend to prisoners in gaol, unless where they are in
custody, under or by colour of the authority of the United States, or are committed for trial before some court
of the same, or are necessary to be brought into court to testify.

SEC . 15. And be it further enacted, That all the said courts of the United States, shall have power in the trial
of actions at law, on motion and due notice thereof being given, to require the parties to produce books or
writings in their possession or power, which contain evidence pertinent to the issue, in cases and under
circumstances where they might be compelled to produce the same by the ordinary rules of proceeding in
chancery; and if a plaintiff shall fail to comply with such order, to produce books or writings, it shall
be lawful for the courts respectively, on motion, to give the like judgment for the defendant as in cases of
nonsuit; and if a defendant shall fail to comply with such order, to produce books or writings, it shall be lawful
for the courts respectively on motion as aforesaid, to give judgment against him or her by default.

SEC . 16. And be it further enacted, That suits in equity shall not be sustained in either of the courts of the
United States, in any case where plain, adequate and complete remedy may be had at law.

SEC . 17. And be it further enacted, That all the said courts of the United States shall have power to grant
new trials, in cases where there has been a trial by jury for reasons for which new trials have usually been
granted in the courts of law; and shall have power to impose and administer all necessary oaths or affirmations,
and to punish by fine or imprisonment, at the discretion of said courts, all contempts of authority in any cause
ot hearing before the same; and to make and establish all necessary rules for the orderly conducting business
in the said courts, provided such rules are not repugnant to the laws of the United States....

SEC . 30. And be it further enacted, That the mode of proof by oral testimony and examination of witnesses
in open court shall be the same in all the courts of the United States, as well in the trial of causes in equity and
of admiralty and maritime jurisdiction, as of actions at common law....

SEC . 32. And be it further enacted, That no summons, writ, declaration, return, process, judgment, or other
proceedings in civil causes in any of the courts of the United States, shall be abated, arrested, quashed or
reversed, for any defect or want of form, but the said courts respectively shall proceed and give judgment
according as the right of the cause and matter in law shall appear unto them, without regarding any
imperfections, defects, or want of form in such writ, declaration, or other pleading, return, process, judgment,
or course of proceeding whatsoever, except those only in cases of demurrer, which the party
demurring shall specially sit down and express together with his demurrer as the cause thereof. And the said
courts respectively shall and may, by virtue of this act, from time to time, amend all and every such
imperfections, defects and wants of form, other than those only which the party demurring shall express as
aforesaid, and may at any time permit either of the parties to amend any defect in the process or pleadings,
upon such conditions as the said courts respectively shall in their discretion, and by their rules prescribe....
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SEC. 34. And be it further enacted, That the laws of the several states, except where the constitution, treaties
or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in
trials at common law in the courts of the United States in cases where they apply.

SEC. 35. And be it further enacted, That in all courts of the United States, the parties may plead and manage
their own causes personally or by assistance of such counsel or attorneys at law as by the rules of the said
courts respectively shall be permitted to manage and conduct causes therein. And there shall be appointed in
each district a meet person learned in the law to act as attorney for the United States in such district, who shall
be sworn or affirmed to the faithful execution of his office, whose duty it shall be to
prosecute in such district all delinquents for crimes and offences, cognizable under the authority of the United
States, and all civil actions in which the United States shall be concerned, except before the supreme court in
the district in which that court shall be holden. And he shall receive as compensation for his services such
fees as shall be taxed therefor in the respective courts before which the suits or prosecutions shall be. And
there shall also be appointed a meet person, learned in the law, to act as attorney-general for
the United States, who shall be sworn or affirmed to a faithful execution of his office; whose duty it shall be
to prosecute and conduct all suits in the Supreme Court in which the United States shall be concerned, and
to give his advice and opinion upon questions of law when required by the President of the United States, or
when requested by the heads of any of the departments, touching any matters that may concern their
departments, and shall receive such compensation for his services as shall by law be provided.
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Alien and Sedition Acts

14 July 1798

The Constitution does not explicitly vest the power of judicial review in the Supreme Court. Citizens of the founding generation
were uncertain of their recourse should Congress exceed its powers under the Constitution. Today we study the Alien and
Sedition Acts and the Kentucky and Virginia Resolutions because they allow us to consider an alternative to judicial
review—a road not taken. State legislatures might work in concert to coordinate efforts to remove federal laws deemed to be
unconstitutional. Taken to an extreme, the arguments in these resolutions might lead states to assert a power to nullify federal
laws, refusing to enforce them within state lines. The Alien and Sedition Acts, taken together, were four statutes passed during
the second session of the Fifth Congress. During this time the country was divided over the question of whether to support
England or France in the conflict emerging from the French Revolution. Jeffersonians Republicans, inberitors of the Anti-
Federalist mantle, tended to support the French, finding in their revolution an echo of the American Revolution, and hoping
that the revolutions in America and France would spark a wave of revolts bringing down monarchies across Enrope. As they
saw it, the French had provided essential support for America during its war with England, and so it was only proper that we
would do the same for the French in their war with the Crown. Federalists sought to distinguish the American revolution from
the revolution in France, finding more to support in the conservative political priniciples of England than the radical
Enlightenment principles of France. They also tended to cite the view of Washington, that America conld not afford another
war with England, preferring instead to adopt a position of neutrality between the two countries. Anti-French sentiment was on
the rise during the summer of 1798, with news of the XY Z Affair becoming public. Jeffersonians saw in these measures an
attempt by Federalists to silence dissident political views, and songht to use state legislatures as a platform for speaking out
against the constitutional abuses of Congress. Thongh the efforts of Jefferson and Madison to rouse public opposition to these
measures failed in the short run—ithe measures were not repealed, and other state legislatures did not adopt similar
resolutions—in a more general sense they were a success, helping to organize formation of a party coalition strong enough to
supplant the Federalists in the election of 1800.

An Act Concerning Aliens.

SECTION 1. Be it enacted by the Senate and the House of Representatives of the United States of America
in Congress assembled, That it shall be lawful for the President of the United States at any time during the
continuance of this act, to order all such aliens as he shall judge dangerous to the peace and safety of the
United States, or shall have reasonable grounds to suspect are concerned in any treasonable or secret
machinations against the government thereof, to depart out of the territory of the United Slates, within such
time as shall be expressed in such order....

SEC. 2. And be it further enacted, That it shall be lawful for the President of the United States, whenever he
may deem it necessary for the public safety, to order to be removed out of the territory thereof, any alien who
mayor shall be in prison in pursuance of this act; and to cause to be arrested and sent out of the United States
such of those aliens as shall have been ordered to depart therefrom and shall not have obtained a license as
aforesaid, in all cases where, in the opinion of the President, the public safety requires a speedy removal. And
if any alien so removed or sent out of the United Slates by the President shall voluntarily return thereto, unless
by permission of the President of the United States, such alien on conviction thereof, shall be imprisoned so
long as, in the opinion of the President, the public safety may require....

SEC. 3. And be it further enacted, That every master or commander of any ship or vessel which shall come
into any port of the United States after the first day of July next, shall immediately on his arrival make report
in writing to the collector or other chief officer of the customs of such port, of all aliens, if any, on board his
vessel, specifying their names, age, the place of nativity, the country from which they shall have come, the
nation to which they belong and owe allegiance, their occupation and a description of their persons, as far as
he shall be informed thereof, and on failure, every such master and commander shall forfeit and pay three
hundred dollars, for the payment whereof on default of such master or commander, such vessel shall also be
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holden, and may by such collector or other officer of the customs be detained. And it shall be the duty of
such collector or other officer of the customs, forthwith to transmit to the office of the department of state
true copies of all such returns.

SEC. 4. And be it further enacted, That the circuit and district courts of the United States, shall respectively
have cognizance of all crimes and offences against this act. And all marshals and other officers of the United
States are required to execute all precepts and orders of the President of the United States issued in pursuance
ot by virtue of this act.

SEC. 5. And be it further enacted, That it shall be lawful for any alien who may be ordered to be removed
from the United States, by virtue of this act, to take with him such part of his goods, chattels, or other property,
as he may find convenient; and all property left in the United States by any alien, who may be removed, as
aforesaid, shall be, and re- main subject to his order and disposal, in the same manner as if this act had not
been passed.

SEC. 6. And be it further enacted, That this act shall continue and be in force for and during the term of two
years from the passing thereof.

APPROVED, June 25, 1798.

An Act Respecting Alien Enemies

SECTION 1. Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, That whenever there shall be a declared war between the United States and any foreign
nation or government, or any invasion or predatory incursion shall be perpetrated, attempted, or threatened
against the territory of the United States, by any foreign nation or government, and the President of the United
States shall make public proclamation of the event, all natives, citizens, denizens, or subjects of the hostile
nation or government, being males of the age of fourteen years and upwards, who shall be within the United
States, and not actually naturalized, shall be liable to be apprehended, restrained, secured and removed, as
alien enemies. And the President of the United States shall be, and he is hereby authorized, in any event, as
aforesaid, by his proclamation thereof, or other public act, to direct the conduct to be observed, on the part
of the United States, towards the aliens who shall become liable, as aforesaid; the manner and degree of the
restraint to which they shall be subject, and in what cases, and upon what security their residence shall be
permitted, and to provide for the removal of those, who, not being permitted to reside within the United
States, shall refuse or neglect to depart therefrom; and to establish any other regulations which shall be found
necessary in the premises and for the public safety: Provided, that aliens resident within the United States,
who shall become liable as enemies, in the manner aforesaid, and who shall not be chargeable with actual
hostility, or other crime against the public safety, shall be allowed, for the recovery, disposal, and removal of
their goods and effects, and for their departure, the full time which is, or shall be stipulated by any treaty,
where any shall have been between the United States, and the hostile nation or government, of which they
shall be natives, citizens, denizens or subjects: and where no such treaty shall have existed, the President of
the United States may ascertain and declare such reasonable time as may be consistent with the public safety,
and according to the dictates of humanity and national hospitality.

SEC. 2. And be it further enacted, That after any proclamation shall be made as aforesaid, it shall be the duty
of the several courts of the United States, and of each state, having criminal jurisdiction, and of the several
judges and justices of the courts of the United States, and they shall be, and are hereby respectively, authorized
upon complaint, against any alien or alien enemies, as aforesaid, who shall be resident and at large within such
jurisdiction or district, to the danger of the public peace or safety, and contrary to the tenor or intent of such
proclamation, or other regulations which the President of the United States shall and may establish in the
premises, to cause such alien or aliens to be duly apprehended and convened before such court, judge or
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justice; and after a full examination and hearing on such complaint. and sufficient cause therefor appearing,
shall and may order such alien or aliens to be removed out of the territory of the United States, or to give
sureties of their good behaviour, or to be otherwise restrained, conformably to the proclamation or regulations
which shall and may be established as aforesaid, and may imprison, or otherwise secure such alien or aliens,
until the order which shall and may be made, as aforesaid, shall be performed....

APPROVED, July 6, 1798.

An Act in Addition to the Act, Entitled ""An Act for the Punishment of Certain Crimes Against the
United States." [Sedition Act]

SECTION 1. Be it enacted by the Senate and House of Representatives of the United States of America, in
Congtress assembled, That if any persons shall unlawfully combine or conspire together, with intent to oppose
any measure or measures of the government of the United States, which are or shall be directed by proper
authority, or to impede the operation of any law of the United States, or to intimidate or prevent any person
holding a place or office in or under the government of the United States, from undertaking, performing or
executing his trust or duty, and if any person or persons, with intent as aforesaid, shall counsel, advise or
attempt to procure any insurrection, riot, unlawful assembly, or combination, whether such conspiracy,
threatening, counsel, advice, or attempt shall have the proposed effect or not, he or they shall be deemed
guilty of a high misdemeanor, and on conviction, before any court of the United States having jurisdiction
thereof, shall be punished by a fine not exceeding five thousand dollars, and by imprisonment during a term
not less than six months nor exceeding five years; and further, at the discretion of the court may be holden to
find sureties for his good behaviour in such sum, and for such time, as the said court may direct.

SEC. 2. And be it farther enacted, That if any person shall write, print, utter or publish, or shall cause or
procure to be written, printed, uttered or published, or shall knowingly and willingly assist or aid in writing,
printing, uttering or publishing any false, scandalous and malicious writing or writings against the government
of the United States, or either house of the Congress of the United States, or the President of the United
States, with intent to defame the said government, or either house of the said Congress, or the said President,
or to bring them, or either of them, into contempt or disrepute; or to excite against them, or either or any of
them, the hatred of the good people of the United States, or to stir up sedition within the United States, or to
excite any unlawful combinations therein, for opposing or resisting any law of the United States, or any act of
the President of the United States, done in pursuance of any such law, or of the powers in him vested by the
constitution of the United States, or to resist, oppose, or defeat any such law or act, or to aid, encourage or
abet any hostile designs of any foreign nation against United States, their people or government, then such
person, being thereof convicted before any court of the United States having jurisdiction thereof, shall be
punished by a fine not exceeding two thousand dollars, and by imprisonment not exceeding two years.

SEC. 3. And be it further enacted and declared, That if any person shall be prosecuted under this act, for the
writing or publishing any libel aforesaid, it shall be lawful for the defendant, upon the trial of the cause, to
give in evidence in his defence, the truth of the matter contained in publication charged as a libel. And the
jury who shall try the cause, shall have a right to determine the law and the fact, under the direction of the
court, as in other cases.

SEC. 4. And be it further enacted, That this act shall continue and be in force until the third day of March,
one thousand eight hundred and one, and no longer: Provided, that the expiration of the act shall not prevent
or defeat a prosecution and punishment of any offence against the law, during the time it shall be in force.

APPROVED, July 14, 1798
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Virginia Resolutions

21 December 1798
The Papers of James Madison, vol. 17, 31 March 1797 — 3 March 1801
University Press of Virginia (1991): 185-191

RESOLVED, that the General Assembly of Virginia doth unequivocally express a firm resolution to maintain
and defend the constitution of the United States, and the Constitution of this state, against every aggression,
cither foreign or domestic, and that they will support the government of the United States in all measures,
warranted by the former.

That this Assembly most solemnly declares a warm attachment to the Union of the States, to maintain which,
it pledges all its powers; and that for this end, it is their duty, to watch over and oppose every infraction of
those principles, which constitute the only basis of that union, because a faithful observance of them, can
alone secure its existence, and the public happiness.

That this Assembly doth explicitly and peremptorily declare, that it views the powers of the federal
government, as resulting from the compact to which the states are parties; as limited by the plain sense and
intention of the instrument constituting that compact; as no farther valid than they are authorised by the
grants enumerated in that compact, and that in case of a deliberate, palpable and dangerous exercise of other
powers not granted by the said compact, the states who are parties there-to have the right, and are in duty
bound, to interpose for arresting the progress of the evil, and for maintaining within their respective limits,
the authorities, rights and liberties appertaining to them.

That the General Assembly doth also express its deep regret that a spirit has in sundry instances, been
manifested by the federal government, to enlarge its powers by forced constructions of the constitutional
charter which defines them; and that indications have appeared of a design to expound certain general phrases
(which having been copied from the very limited grant of powers in the former articles of confederation were
the less liable to be misconstrued) so as to destroy the meaning and effect of the particular enumeration, which
necessarily explains and limits the general phrases; and so as to consolidate the states by degrees into one
sovereignty, the obvious tendency and inevitable consequence of which would be, to transform the present
republican system of the United States, into an absolute, or at best a mixed monarchy.

That the General Assembly doth particularly protest against the palpable and alarming infractions of the
constitution, in the two late cases of the “alien and sedition acts,” passed at the last session of Congtress; the
first of which exercises a power no where delegated to the federal government; and which by uniting legislative
and judicial powers, to those of executive, subverts the general principles of free government, as well as the
particular organization and positive provisions of the federal constitution: and the other of which acts,
exercises in like manner a power not delegated by the constitution, but on the contrary expressly and positively
forbidden by one of the amendments thereto; a power which more than any other ought to produce universal
alarm, because it is levelled against that right of freely examining public characters and measures, and of free
communication among the people thereon, which has ever been justly deemed, the only effectual guardian of
every other right.

That this State having by its convention which ratified the federal constitution, expressly declared, “that among
other essential rights, the liberty of conscience and of the press cannot be cancelled, abridged, restrained or
modified by any authority of the United States” and from its extreme anxiety to guard these rights from every
possible attack of sophistry or ambition, having with other states recommended an amendment for that
purpose, which amendment was in due time annexed to the Constitution, it would mark a reproachful
inconsistency and criminal degeneracy, if an indifference were now shewn to the most palpable violation of
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one of the rights thus declared and secured, and to the establishment of a precedent which may be fatal to the
other.

That the good people of this Commonwealth having ever felt and continuing to feel the most sincere affection
for their bretheren of the other states, the truest anxiety for establishing and perpetuating the union of all, and
the most scrupulous fidelity to that Constitution which is the pledge of mutual friendship, and the instrument
of mutual happiness, the General Assembly doth solemnly appeal to the like dispositions of the other States,
in confidence that they will concur with this Commonwealth in declaring, as it does hereby declare, that the
acts aforesaid are unconstitutional, and that the necessary and proper measures will be taken by each, for
cooperating with this State in maintaining unimpaired the authorities, rights, and liberties, reserved to the
States respectively, or to the people.

That the Governor be desired to transmit a copy of the foregoing resolutions to the Executive authority of
each of the other States, with a request, that the same may be communicated to the Legislature thereof.

And that a copy be furnished to each of the Senators and Representatives, representing this State in the
Congtress of the United States.
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Kentucky Resolutions

10 November 1798
The Papers of Thomas Jefferson, Volume 30: 1 January 1798 to 31 January 1799
Princeton University Press (2003): 550-56

I. Resolved, that the several states composing the United States of America, are not united on the principle of
unlimited submission to their General Government; but that by compact under the style and title of a
Constitution for the United States and of amendments thereto, they constituted a General Government for
special purposes, delegated to that Government certain definite powers, reserving each state to itself, the
residuary mass of right to their own self Government; and that whensoever the General Government assumes
undelegated powers, its acts are unauthoritative, void, and of no force: That to this compact each state acceded
as a state, and is an integral party, its co-states forming as to itself, the other party: That the Government
created by this compact was not made the exclusive or final judge of the extent of the powers delegated to
itself; since that would have made its discretion, and not the constitution, the measure of its powers; but that
as in all other cases of compact among parties having no common Judge, each party has an equal right to
judge for itself, as well of infractions as of the mode and measure of redress.

II. Resolved, that the Constitution of the United States having delegated to Congress a power to punish
treason, counterfeiting the securities and current coin of the United States, piracies and felonies committed
on the High Seas, and offences against the laws of nations, and no other crimes whatever, and it being true as
a general principle, and one of the amendments to the Constitution having also declared, “that the powers
not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the
states respectively, or to the people,” therefore also the same act of Congress passed on the 14th day of July,
1798, and entitled “An act in addition to the act entitled an act for the punishment of certain crimes against
the United States;” as also the act passed by them on the 27th day of June, 1798, entitled “An act to punish
frauds committed on the Bank of the United States” (and all other their acts which assume to create, define,
ot punish crimes other than those enumerated in the constitution) are altogether void and of no force, and
that the power to create, define, and punish such other crimes is reserved, and of right appertains solely and
exclusively to the respective states, each within its own Territory.

III. Resolved, that it is true as a general principle, and is also expressly declared by one of the amendments to
the Constitution that “the powers not delegated to the United States by the Constitution, nor prohibited by it
to the states, are reserved to the states respectively or to the people;” and that no power over the freedom of
religion, freedom of speech, or freedom of the press being delegated to the United States by the Constitution,
nor prohibited by it to the states, all lawful powers respecting the same did of right remain, and were reserved
to the states, or to the people: That thus was manifested their determination to retain to themselves the right
of judging how far the licentiousness of speech and of the press may be abridged without lessening their useful
freedom, and how far those abuses which cannot be separated from their use, should be tolerated rather than
the use be destroyed; and thus also they guarded against all abridgement by the United States of the freedom
of religious opinions and exercises, and retained to themselves the right of protecting the same, as this state
by a Law passed on the general demand of its Citizens, had already protected them from all human restraint
or interference: And that in addition to this general principle and express declaration, another and more special
provision has been made by one of the amendments to the Constitution which expressly declares, that
“Congtress shall make no law respecting an Establishment of religion, or prohibiting the free exercise thereof,
or abridging the freedom of speech, or of the press,” thereby guarding in the same sentence, and under the
same words, the freedom of religion, of speech, and of the press, insomuch, that whatever violates either,
throws down the sanctuary which covers the others, and that libels, falsehoods, and defamation, equally with
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heresy and false religion, are withheld from the cognizance of federal tribunals. That therefore the act of the
Congtress of the United States passed on the 14th day of July 1798, entitled “An act in addition to the act for
the punishment of certain crimes against the United States,” which does abridge the freedom of the press, is
not law, but is altogether void and of no effect.

IV. Resolved, that alien friends are under the jurisdiction and protection of the laws of the state wherein they
are; that no power over them has been delegated to the United States, nor prohibited to the individual states
distinct from their power over citizens; and it being true as a general principle, and one of the amendments to
the Constitution having also declared, that “the powers not delegated to the United States by the Constitution
nor prohibited by it to the states are reserved to the states respectively or to the people,” the act of the
Congtress of the United States passed on the 22d day of June, 1798, entitled “An act concerning aliens,” which
assumes power over alien friends not delegated by the Constitution, is not law, but is altogether void and of
no force.

V. Resolved, that in addition to the general principle as well as the express declaration, that powers not
delegated are reserved, another and more special provision inserted in the Constitution from abundant caution
has declared, “that the migration or importation of such persons as any of the states now existing shall think
proper to admit, shall not be prohibited by the Congress prior to the year 1808.” That this Commonwealth
does admit the migration of alien friends described as the subject of the said act concerning aliens; that a
provision against prohibiting their migration, is a provision against all acts equivalent thereto, or it would be
nugatory; that to remove them when migrated is equivalent to a prohibition of their migration, and is therefore
contrary to the said provision of the Constitution, and void.

VI. Resolved, that the imprisonment of a person under the protection of the Laws of this Commonwealth on
his failure to obey the simple order of the President to depart out of the United States, as is undertaken by the
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said act entitled “An act concerning Aliens,” is contrary to the Constitution, one amendment to which has
provided, that “no person shall be deprived of liberty without due process of law,” and that another having
provided “that in all criminal prosecutions, the accused shall enjoy the right to a public trial by an impartial
jury, to be informed of the nature and cause of the accusation, to be confronted with the witnesses against
him, to have compulsory process for obtaining witnesses in his favour, and to have the assistance of counsel
. P VP . g : . > :
for his defence,” the same act undertaking to authorize the President to remove a person out of the United
e, . & . esident person :
States who is under the protection of the Law, on his own suspicion, without accusation, without jury, without
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public trial, without confrontation of the witnesses against him, without having witnesses in his favour,
without defence, without counsel, is contrary to these provisions also of the Constitution, is therefore not law
but utterly void and of no force.

That transferring the power of judging any person who is under the protection of the laws, from the Courts
to the President of the United States, as is undertaken by the same act concerning Aliens, is against the article
of the Constitution which provides, that “the judicial power of the United States shall be vested in Courts,
the Judges of which shall hold their offices during good behaviour,” and that the said act is void for that
reason also; and it is further to be noted, that this transfer of Judiciary power is to that magistrate of the
General Government who already possesses all the Executive, and a qualified negative in all the Legislative
powers.

VII. Resolved, that the construction applied by the General Government (as is evinced by sundry of their
proceedings) to those parts of the Constitution of the United States which delegate to Congress a power to
lay and collect taxes, duties, imposts, and excises; to pay the debts, and provide for the common defence, and
general welfare of the United States, and to make all laws which shall be necessary and proper for carrying
into execution the powers vested by the Constitution in the Government of the United States, or any
department thereof, goes to the destruction of all the limits prescribed to their power by the Constitution—
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That words meant by that instrument to be subsiduary only to the execution of the limited powers, ought not
to be so construed as themselves to give unlimited powers, nor a part so to be taken, as to destroy the whole
residue of the instrument: That the proceedings of the General Government under colour of these articles,
will be a fit and necessary subject for revisal and correction at a time of greater tranquility, while those specified
in the preceding resolutions call for immediate redress.

VIII. Resolved, that the preceding Resolutions be transmitted to the Senators and Representatives in Congress
from this Commonwealth, who are hereby enjoined to present the same to their respective Houses, and to
use their best endeavours to procure at the next session of Congress, a repeal of the aforesaid unconstitutional
and obnoxious acts.

IX. Resolved lastly, that the Governor of this Commonwealth be, and is hereby authorised and requested to
communicate the preceding Resolutions to the Legislatures of the several States, to assure them that this
Commonwealth considers Union for specified National purposes, and particularly for those specified in their
late Federal Compact, to be friendly to the peace, happiness, and prosperity of all the states: that faithful to
that compact, according to the plain intent and meaning in which it was understood and acceded to by the
several parties, it is sincerely anxious for its preservation: that it does also believe, that to take from the states
all the powers of self government, and transfer them to a general and consolidated Government, without
regard to the special delegations and reservations solemnly agreed to in that compact, is not for the peace,
happiness, or prosperity of these states: And that therefore, this Commonwealth is determined, as it doubts
not its Co-states are, tamely to submit to undelegated & consequently unlimited powers in no man or body
of men on earth: that if the acts before specified should stand, these conclusions would flow from them; that
the General Government may place any act they think proper on the list of crimes & punish it themselves,
whether enumerated or not enumerated by the Constitution as cognizable by them: that they may transfer its
cognizance to the President or any other person, who may himself be the accuser, counsel, judge, and jury,
whose suspicions may be the evidence, his order the sentence, his officer the executioner, and his breast the
sole record of the transaction: that a very numerous and valuable description of the inhabitants of these states,
being by this precedent reduced as outlaws to the absolute dominion of one man and the barrier of the
Constitution thus swept away from us all, no rampart now remains against the passions and the power of a
majority of Congtess, to protect from a like exportation or other more grievous punishment the minority of
the same body, the Legislatures, Judges, Governors, & Counsellors of the states, nor their other peaceable
inhabitants who may venture to reclaim the constitutional rights & liberties of the states & people, or who for
other causes, good or bad, may be obnoxious to the views or marked by the suspicions of the President, or
be thought dangerous to his or their elections or other interests public or personal: that the friendless alien
has indeed been selected as the safest subject of a first experiment: but the citizen will soon follow, or rather
has already followed; for, already has a Sedition Act marked him as its prey: that these and successive acts of
the same character, unless arrested at the threshold, may tend to drive these states into revolution and blood,
and will furnish new calumnies against Republican Governments, and new pretexts for those who wish it to
be believed, that man cannot be governed but by a rod of iron: that it would be a dangerous delusion were a
confidence in the men of our choice to silence our fears for the safety of our rights: that confidence is every
where the parent of despotism: free government is founded in jealousy and not in confidence; it is jealousy
and not confidence which prescribes limited Constitutions to bind down those whom we are obliged to trust
with power: that our Constitution has accordingly fixed the limits to which and no further our confidence
may go; and let the honest advocate of confidence read the Alien and Sedition Acts, and say if the Constitution
has not been wise in fixing limits to the Government it created, and whether we should be wise in destroying
those limits? Let him say what the Government is if it be not a tyranny, which the men of our choice have
conferred on the President, and the President of our choice has assented to and accepted over the friendly
strangers, to whom the mild spirit of our Country and its laws had pledged hospitality and protection: that the
men of our choice have more respected the bare suspicions of the President than the solid rights of innocence,

29



the claims of justification, the sacred force of truth, and the forms & substance of law and justice. In questions
of power then let no more be heard of confidence in man, but bind him down from mischief by the chains
of the Constitution. That this Commonwealth does therefore call on its Co-states for an expression of their
sentiments on the acts concerning Aliens, and for the punishment of certain crimes herein before specified,
plainly declaring whether these acts are or are not authorised by the Federal Compact? And it doubts not that
their sense will be so announced as to prove their attachment unaltered to limited Government, whether
general or particular, and that the rights and liberties of their Co-states will be exposed to no dangers by
remaining embarked on a common bottom with their own: That they will concur with this Commonwealth
in considering the said acts as so palpably against the Constitution as to amount to an undisguised declaration,
that the Compact is not meant to be the measure of the powers of the General Government, but that it will
proceed in the exercise over these states of all powers whatsoever: That they will view this as seizing the rights
of the states and consolidating them in the hands of the General Government with a power assumed to bind
the states (not merely in cases made federal) but in all cases whatsoever, by laws made, not with their consent,
but by others against their consent: That this would be to surrender the form of Government we have chosen,
and to live under one deriving its powers from its own will, and not from our authority; and that the Co-states
recurring to their natural right in cases not made federal, will concur in declaring these acts void and of no
force, and will each unite with this Commonwealth in requesting their repeal at the next session of Congress.
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