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MISSOURI DEPARTMENT OF NATURAL
RESOURCES
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APPEALS FOR THE EIGHTH CIRCUIT

[June 26, 2017]

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court, except as to footnote 3.

The Missouri Department of Natural Resources offers
state grants to help public and private schools, nonprofit
daycare centers, and other nonprofit entities purchase
rubber playground surfaces made from recycled tires.
Trinity Lutheran Church applied for such a grant for its
preschool and daycare center and would have received
one, but for the fact that Trinity Lutheran is a church.
The Department had a policy of categorically disqualifying
churches and other religious organizations from receiving
grants under its playground resurfacing program. The
question presented is whether the Departments policy
violated the rights of Trinity Lutheran under the Free
Exercise Clause of the First Amendment.

I
A

The Trinity Lutheran Church Child Learning Center is
a preschool and daycare center open throughout the year
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to serve working families in Boone County, Missouri, and
the surrounding area. Established as a nonprofit organi-
zation in 1980, the Center merged with Trinity Lutheran
Church in 1985 and operates under its auspices on church
property. The Center admits students of any religion, and
enrollment stands at about 90 children ranging from age
two to five.

The Center includes a playground that is equipped with
the basic playground essentials: slides, swings, jungle
gyms, monkey bars, and sandboxes. Almost the entire
surface beneath and surrounding the play equipment is
coarse pea gravel. Youngsters, of course, often fall on the
playground or tumble from the equipment. And when
they do, the gravel can be unforgiving.

In 2012, the Center sought to replace a large portion of
the pea gravel with a pour-in-place rubber surface by
participating in Missouri's Scrap Tire Program. Run by
the State's Department of Natural Resources to reduce the
number of used tires destined for landfills and dump sites,
the program offers reimbursement grants to qualifying
nonprofit organizations that purchase playground surfaces
made from recycled tires. It is funded through a fee im-
posed on the sale of new tires in the State.

Due to limited resources, the Department cannot offer
grants to all applicants and so awards them on a competi-
tive basis to those scoring highest based on several crite-
ria, such as the poverty level of the population in the
surrounding area and the applicants plan to promote
recycling. When the Center applied, the Department had
a strict and express policy of denying grants to any appli-
cant owned or controlled by a church, sect, or other reli-
gious entity. That policy, in the Department s view, was
compelled by Article I, Section 7 of the Missouri Constitu-
tion, which provides:

"That no money shall ever be taken from the public
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treasury, directly or indirectly, in aid of any church,
sect or denomination of religion, or in aid of any
priest, preacher, minister or teacher thereof, as such;
and that no preference shall be given to nor any dis-
crimination made against any church, sect or creed of
religion, or any form of religious faith or worship."

In its application, the Center disclosed its status as a
ministry of Trinity Lutheran Church and specified that
the Center's mission was to provide a safe, clean, and
attractive school facility in conjunction with an educational
program structured to allow a child to grow spiritually,
physically, socially, and cognitively." App. to Pet. for Cert.
13 la. After describing the playground and the safety
hazards posed by its current surface, the Center detailed
the anticipated benefits of the proposed project: increasing
access to the playground for all children, including those
with disabilities, by providing a surface compliant with
the Americans with Disabilities Act of 1990; providing a
safe, long-lasting, and resilient surface under the play
areas; and improving Missouri's environment by putting
recycled tires to positive use. The Center also noted that
the benefits of a new surface would extend beyond its
students to the local community, whose children often use
the playground during non-school hours.

The Center ranked fifth among the 44 applicants in the
2012 Scrap Tire Program. But despite its high score, the
Center was deemed categorically ineligible to receive a
grant. In a letter rejecting the Center's application, the
program director explained that, under Article I, Section 7
of the Missouri Constitution, the Department could not
provide financial assistance directly to a church.

The Department ultimately awarded 14 grants as part
of the 2012 program. Because the Center was operated by
Trinity Lutheran Church, it did not receive a grant.
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Finally, in Church of Lukumi Babalu Aye, Inc. v. Hia-
leak, -w^struck down three facially neutral city ordinanj^s
that outlg^ed certain forms of animal slaughter. JSvfem-
bers of the ^.anteria religion challenged the ordnances
under the Free^xercise Clause, alleging that d^pite their
facial neutrality,\the ordinances had a dj^criminatory
purpose easy to feAs^t out: prohibiting sacrificial rituals
integral to Santeria b^ distasteful to loq^l residents. We
agreed. Before explainithkg why the ch^lenged ordinances
were not, in fact, neutr^ or genej?6.11y applicable, the
Court recounted the fundamental^ of our free exercise
jurisprudence. A law, we s>^d/ may not discriminate
against "some or all religious 1)^efs." 508 U. S., at 532.
Nor may a law regulate or 9idtlav\conduct because it is
religiously motivated. An4^ citing SS^Daniel and Smith,
we restated the now-famifiar refrain: %e Free Exercise
Clause protects against/laws that '"impo\g[] special dis-
abilities on the basis o^. . . religious status. \508 U. S., at
533 (quoting Smith,/i94 U. S., at 877); see als\Mitchell v.
Helms, 530 U. S. 793, 828 (2000) (plurality opii^on) (not-
ing our decisioq^ that have prohibited governme^s from
discriminating/^n the distribution of public benefits\based
upon religions status or sincerity (citing Rosenber^r v.
Rector anc^Visitors of Univ. of Va., 515 U. S. 819 (19^5);
Lamb's ffhapelv. Center Moriches Union Free School Dist.,
508 U.-^. 384 (1993); Widmar v. Vincent, 454 U. S. 263
(1981))).

Ill
A

The Department s policy expressly discriminates against
otherwise eligible recipients by disqualifying them from a

case concerned government regulation of physical acts, "[tjhe present
case, in contrast, concerns government interference with an internal
church decision that affects the faith and mission of the church itself."
565 U. S., at 190.
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public benefit solely because of their religious character.
If the cases just described make one thing clear, it is that
such a policy imposes a penalty on the free exercise of
religion that triggers the most exacting scrutiny. Lukumi,
508 U. S., at 546. This conclusion is unremarkable in light
of our prior decisions.

Like the disqualification statute in McDaniel, the De-
partment's policy puts Trinity Lutheran to a choice: It may
participate in an otherwise available benefit program or
remain a religious institution. Of course, Trinity Lu-
theran is free to continue operating as a church, just as
McDaniel was free to continue being a minister. But that
freedom comes at the cost of automatic and absolute ex-
elusion from the benefits of a public program for which the
Center is otherwise fully qualified. And when the State
conditions a benefit in this way, McDaniel says plainly
that the State has punished the free exercise of religion:
"To condition the availability of benefits . . . upon [a recip-
ient's] willingness to . . . surrender[] his religiously im-
pelled [status] effectively penalizes the free exercise of his
constitutional liberties." 435 U. S., at 626 (plurality opin-
ion) (alterations omitted).

The Department contends that merely declining to
extend funds to Trinity Lutheran does not prohibit the
Church from engaging in any religious conduct or other-
wise exercising its religious rights. In this sense, says the
Department, its policy is unlike the ordinances struck
down in Lukumi, which outlawed rituals central to San-
teria. Here the Department has simply declined to allo-
cate to Trinity Lutheran a subsidy the State had no obli-
gation to provide in the first place. That decision does not
meaningfully burden the Church's free exercise rights.
And absent any such burden, the argument continues, the
Department is free to heed the State's antiestablishment
objection to providing funds directly to a church. Brief for
Respondent 7-12, 14-16.
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It is true the Department has not criminalized the way
Trinity Lutheran worships or told the Church that it
cannot subscribe to a certain view of the Gospel. But, as
the Department itself acknowledges, the Free Exercise
Clause protects against "indirect coercion or penalties on
the free exercise of religion, not just outright prohibitions."
Lyng, 485 U. S., at 450. As the Court put it more than 50
years ago, "[i]t is too late in the day to doubt that the
liberties of religion and expression may be infringed by the
denial of or placing of conditions upon a benefit or privi-
lege." Sherbert, 374 U. S., at 404; see also McDaniel, 435
U. S., at 633 (Brennan, J., concurring in judgment) (The
proposition—that the law does not interfere with free
exercise because it does not directly prohibit religious
activity, but merely conditions eligibility for office on its
abandonment—is . . . squarely rejected by precedent").

Trinity Lutheran is not claiming any entitlement to a
subsidy. It instead asserts a right to participate in a
government benefit program without having to disavow its
religious character. The "imposition of such a condition
upon even a gratuitous benefit inevitably deter[s] or dis-
courage [s] the exercise of First Amendment rights." Sher-
bert, 374 U. S., at 405. The express discrimination against
religious exercise here is not the denial of a grant, but
rather the refusal to allow the Church—solely because it is
a church—to compete with secular organizations for a
grant. Cf. Northeastern Fla. Chapter, Associated Gen.
Contractors of America v. Jacksonville, 508 U. S. 656, 666
(1993) ("[T]he 'injury in fact' is the inability to compete on
an equal footing in the bidding process, not the loss of a
contract"). Trinity Lutheran is a member of the community
too, and the State's decision to exclude it for purposes of
this public program must withstand the strictest scrutiny.

B
The Department atteifig^to get out from under the


