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tion with its uniquely democratic values, and some form of private or 
sectarian education, which offers values of its own. In my judgment the 
First Amendment forbids the State to inhibit that freedom of choice by 
diminishing the attractiveness of either alternative-either by restricting 
the liberty of the private schools to inculcate whatever values they wish, or 
by jeopardizing the freedom of the public schools from private or sectarian 
pressures. The choice between these very different forms of education is 
one-very much like the choice of whether or not to worship, which our 
Constitution leaves to the individual parent. It is no proper function of the 
state or local government to influence or restrict that election. 

Lemon v. Kurtzman
) 

Earley v. DiCenso
)

and Robinson v. DiCenso 
403 U.S. 602, 91 S.CT. 2105 (r97r) · 

These three cases brought controversies over laws in Pennsylvania 
and Rhode Island that provided for direct and indirect financial 
support of private primary and secondary schools, some of which 
were run by religious organizations. The cases were consolidated 
for oral argument and decision. Chief Justice Burger discusses the 
programs of each state at the outset of his opinion for the Court. 

The Court's decision was unanimous, and the opinion was 
announced by Chief Justice Burger, with Justice Marshall not par
ticipating in Lemon. Justice Douglas concurred and was joined by 
Justice Black. 

■ ■ ■ 

D Chief Justice BURGER delivered the opinion of the Court. 

Pennsylvania has adopted a statutory program that provides financial 
support to nonpublic elementary and secondary schools by way of reim
bursement for the cost of teachers' salaries, textbooks, and instructional 
materials in specified secular subjects. Rhode Island has adopted a statute 
under which the State pays directly to teachers in nonpublic elementary 
schools a supplement of 15% of their annual salary. Under each statute state 
aid has been given to church-related educational institutions. We hold that 
both statutes are unconstitutional. 

The Rhode Island Statute The Rhode Island Salary Supplement Act was 
enacted in 1969. It rests on the legislative finding that the quality of educa
tion available in nonpublic elementary schools has been jeopardized by the 
rapidly rising salaries needed to attract competent and dedicated teachers. 
The Act authorizes state officials to supplement the salaries of teachers of 
secular subjects in nonpublic elementary schools by paying directly to a 
teacher an am.cunt not in excess of 15% of his current annual salary. As 
supplemented, however, a nonpublic school teacher's salary cannot exceed 

-



786 I FREEDOM FROM AND OF RELIGION 

the maximum paid to teachers in the State's public schools, and the recipi
ent must be certified by the state board of education in substantially the 
same manner as public school teachers. 

In order to be eligible for the Rhode Island salary supplement, the 
recipient must teach in a nonpublic school at which the average per-pupil 
expenditure on secular education is less than the average in the State's pub
lic schools during a specified period. Appellant State Commissioner of 
Education also requires eligible schools to submit financial data. If this 
information indicates a per-pupil expenditure in excess of the statutory 
limitation, the records of the school in question must be examined in order 
to assess how much of the expenditure is attributable to secular education 
and how much to religious activity. 

The Act also requires that teachers eligible for salary supplements must 
teach only those subjects that are offered in the State's public schools. They 
must use "only teaching materials which are used in the public schools." 
Finally, any teacher applying for a salary supplement must first agree in writ
ing "not to teach a course in religion for so long as or during such time as he 
or she receives any salary supplements" under the Act . . .. 

A three-judge federal court found that Rhode Island's nonpublic ele
mentary schools accommodated approximately 25% of the State's pupils. 
About 95% of these pupils attended schools affiliated with the Roman Catho
lic church. To date some 250 teachers have applied for benefits under the Act. 
All of them are employed by Roman Catholic schools . . .. 

The District Court concluded that the Act violated the Establishment 
Clause, holding that it fostered "excessive entanglement" between govern
ment and religion. In addition two judges thought that the Act had the imper
missible effect of giving "significant aid to a religious enterprise." We affirm. 

The Pennsylvania Statute Pennsylvania has adopted a program that has 
some but not all of the features of the Rhode Island program. The Pennsyl
vania Nonpublic Elementary and Secondary Education Act was passed in 
1968 in response to a crisis that the Pennsylvania Legislature found existed 
in the State's nonpublic schools due to rapidly rising costs .. . .  

The statute authorizes appellee state Superintendent of Public Instruc
tion to "purchase" specified "secular educational services" from nonpublic 
schools. Under the "contracts" authorized by the statute, the State directly 
reimburses nonpublic schools solely for their actual expenditures for teach
ers' salaries, textbooks, and instructional materials. A school seeking reim
bursement must maintain prescribed accounting procedures that identify 
the "separate" cost of the "secular educational service." These accounts are 
subject to state audit .... 

There are several significant statutory restrictions on state aid. Reimburse
ment is limited to courses "presented in the curricula of the public schools." It 
is further limited "solely" to courses in the following "secular" subjects: math
ematics, modern foreign languages, physical science, and physical education. 
Textbooks and instructional materials included in the program must be 
approved by the state Superintendent of Public Instruction. Finally, the statute 
prohibits reimbursement for any course that contains "any subject matter 
expressing religious teaching, or the morals or forms of worship of any sect." · · 

It appears that some $5 million has been expended annually under t�e 
Act. The State has now entered into contracts with some 1,181 nonpublic 



1te's public schools, and the recipi
l of education in substantially the 

ode Island salary supplement, the 
)ol at which the average per-pupil 
:han the average in the State's pub
Appellant State Commissioner of 
; to submit financial data. If this 
nditure in excess of the statutory 
uestion must be examined in order 
is attributable to secular education 

:ligible for salary supplements must 
in the State's public schools. They 

:h are used in the public schools." 
;upplement must first agree in writ
so long as or during such time as he 
. nder the Act .... 
:hat Rhode Island's nonpublic ele
imately 25% of the State's pupils. 
ls affiliated with the Roman Catho
·e applied for benefits under the Act.
holic schools ....
the Act violated the Establishment
re entanglement " between govern
thought that the Act had the imper
) a religious enterprise." We affirm.
Lia has adopted a program that has
10de Island program. The Pennsyl-
1dary Education Act was passed in
nsylvania Legislature found existed
1pidly rising costs ....
: Superintendent of Public Instruc
ucational services " from nonpublic
ed by the statute, the State directly
:heir actual expenditures for teach-
1 materials. A school seeking reim
;counting procedures that identify
Ltional service." These accounts are

restrictions on state aid. Reimburse-
1e curricula of the public schools." It
� following "secular " subjects: math
ical science, and physical education.
included in the program must be
'ublic Instruction. Finally, the statute

that contains "any subject matter
s or forms of worship of any sect." • • 
been expended annually under the
,ntracts with some 1,181 nonpublic

A I The (Dis)Establishment of Religion I 787

elementary and secondary schools with a student population of some 
535,215 pupils-more than 20% of the total number of students in the 
State. More than 96% of these pupils attend church-related schools, and 

most of these schools are affiliated with the Roman Catholic church. 
A three-judge federal court ... held that the Act violated neither the 

Establishment nor the Free Exercise Clause .... We reverse .... 
The language of the Religion Clauses of the First Amendment is at best 

opaque, particularly when compared with other portions of the Amend
ment. Its authors did not simply prohibit the establishment of a state church 
or a state religion, an area history shows they regarded as very important and 
fraught with great dangers. Instead they commanded that there should be 
''no law respecting an establishment of religion." A law may be one "respect
ing " the forbidden objective while falling short of its total realization. A law 
"respecting " the proscribed result, that is, the establishment of religion, is 
not always easily identifiable as one violative of the Clause. A given law 
might not establish a state religion but nevertheless be one "respecting" that 
end in the sense of being a step that could lead to such establishment and 
hence offend the First Amendment .... 

Every analysis in this area 111.ust begin with consideration of the cumu
lative criteria developed by the Court over many years. Three such tests 
may be learned from our cases. First, the statute must have a secular legisla
tive purpose; second, its principal or primary effect must be one that nei
ther advances or inhibits religion; finally,. th.e statute must not foster "an 
excessive government Entanglement with religion." ... 

Inquiry into the legislative purposes of the Pennsylvania and Rhode 
Island statutes affords no basis for a conclusion that the legislative intent was 
to advance religion. On the contrary, the statutes themselves clearly state 
that they are intended to enhance the quality of the secular education in all 
schools covered by the compulsory attendance laws. There is no reason to 
believe the legislatures meant anything else .... 

The legislatures of Rhode Island and Pennsylvania have concluded 
that secular and religious education are identifiable and separable. In the 
abstract we have no quarrel with this conclusion. 

The two legislatures, however, have also recognized that church-related 
elementary and secondary schools have a significant religious mission and 
that a substantial portion of their activities is religiously oriented. They have 
therefore sought to create statutory restrictions designed to guarantee the 
separation between secular and religious educational functions and to ensure 
that State financial aid supports only the former. All these provisions are pre
cautions taken in candid recognition that these programs approached, even if 
they did not intrude upon, the forbidden areas under the Religion Clauses. 
We need not decide whether these legislative precautions restrict the princi
pal or primary effect of the programs to the point where they do not offend 
the Religion Clauses, for we conclude that the cumulative impact of the 

• entire relationship arising under the statutes in each State involves excessive
entanglement between government and religion.

In Walz v. Tax Commission; (397 U.S. 664 (1970)], the Court upheld state
tax exemptions for real property owned by religious organizations and used
for religious worship. That holding, however, tended to confine rather than
enlarge the area of permissible state involvement with religious institutions

I 
i: 
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by calling for close scrutiny of the degree of entanglement involved in the 
relationship. The objective is to prevent, as far as possible, the intrusion of 
either into the precincts of the other. 

Our prior holdings do not call for total separation between church and 
state; total separation is not possible in an absolute sense. Some relationship 
between government and religious organizations is inevitable .... Fire inspec
tions, building and zoning regulations, and state requirements under compul
sory school-attendance laws are examples of necessary and permissible 
contacts .... Judicial caveats against entanglement must recognize that the 
line of separation, far from being a "wall," is a blurred, indistinct, and variable 
barrier depending on all the circumstances of a particular relationship. 

This is not to suggest, however, that we are to engage in a legalistic 
minuet in which precise rules and forms must govern. A true n:iinuet is a 
matter of pure form and style, the observance of which is itself the substan
tive end. Here we examine the form of the relationship for the light that it 
casts on the substance. 

In order to determine whether the government entanglement with 
religion is excessive, we must examine the character and purposes of the 
institutions that are benefited, the nature of the aid that the State provides, 
and the resulting relationship between the government and the religious 
authority .... Here we find that both statutes foster an impermissible 
degree of entanglement. 

(a) Rhode Island program The church schools involved in the program
are located close to parish churches .... The school buildings contain iden
tifying religious symbols such as crosses on the exterior and crucifixes, and 
religious paintings and statutes either in the classrooms or hallways. 
Although only approximately 30 minutes a day are devoted to direct reli
gious instruction, there are religiously oriented extracurricular activities. 
Approximately two-thirds of the teachers in these schools are nuns of vari
ous religious orders. Their dedicated efforts provide an atmosphere in 
which religious instruction and religious vocations are natural and proper 
parts of life in such schools .... 

This process of inculcating religious doctrine is, of course, enhanced 
by the impressionable age of the pupils, in primary schools particularly. In 
short, parochial schools involve substantial religious activity and purpose. 

The substantial religious character of these church-related schools 
gives rise to entangling church-state relationships of the kind the Religion 
Clauses sought to avoid .... 

The dangers and corresponding entanglements are enhanced by the 
particular form of aid that the Rhode Island Act provides. Our decisions 
from Everson to Allen have permitted the States to provide church-related 
schools with secular, neutral, or nonideological services, facilities, or mate
rials. Bus transportation, school lunches, public health services, and secular 
textbooks supplied in common to all students were not thought to offend 
the Establishment Clause .... 

In [Board of Education v. Allen, 392 U.S. 236 (1968)] the Court refused 
to make assumptions, on a meager record, about the religious content of 
the textbooks that the State would be asked to provide. We cannot, how
ever, refuse here to recognize that teachers have a substantially different 
ideological character from books. In terms of potential for involving some 
aspect of faith or morals in secular subjects, a textbook's content is ascer-
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tainable, but a teacher's handling of a subject is not. We cannot ignore the 
danger that a teacher under religious control and discipline poses to the sepa
ration of the religious from the purely secular aspects of precollege education. 
The conflict of functions inheres in the situation. 

In our view the record shows these dangers are present to a substantial 
degree .... 

The schools are governed by the standards set forth in a "Handbook of 
School Regulations," which has the force of synodal law in the diocese. It 
emphasizes the role and importance of the teacher in parochial schools: 
"The prime factor for the success or the failure of the school is the spirit and 
personality, as well as the professional competency, of the teacher. ... " The 
Handbook also states that: "Religious formation is not confined to formal 
courses; nor is it restricted to a single subject area." .. 

Several teachers testified, however, that they did not inject religion into 
their secular classes .... But what has been recounted suggests the potential 
if not actual hazards of this form of state aid. The teacher is employed by a 
religious organization, subject to the direction and discipline of religious 
authorities, and works in a system dedicated to rearing children in a partic
ular faith. These controls are not lessened by the fact that most of the lay 
teachers are of the Catholic faith. Inevitably some of a teacher's responsibili
ties hover on the border between secular and religious orientation. 

We need not and do not assume that teachers in parochial schools will 
be guilty of bad faith or any conscious design to evade the limitations 
imposed by the statute and the First Amendment. We simply recognize that 
a dedicated religious person, teaching in a school affiliated with his or her 
faith and operated to inculcate its tenets, will inevitably experience great 
difficulty in remaining religiously neutral. Doctrines and faith are not incul
cated or advanced by neutrals. With the best of intentions such a teacher 
would find it hard to make a total separation between secular teaching and 
religious doctrine. What would appear to some to be essential to good citi
zenship might well for others border on or constitute instruction in reli
gion. Further difficulties are inherent in the combination of religious 
discipline and the possibility of disagreement between teacher and religious 
authorities over the meaning of the statutory restrictions .... 

The Rhode Island Legislature has not, and could not, provide state aid 
on the basis of a mere assumption that secular teachers under religious disci
pline can avoid conflicts. The State must be certain, given the Religion 
Clauses, that subsidized teachers do not inculcate religion-indeed the State 
here has undertaken to do so. To ensure that no trespass occurs, the State has 
therefore carefully conditioned its aid with pervasive restrictions .... 

A comprehensive, discriminating, and continuing state surveillance 
will inevitably be required to ensure that these restrictions are obeyed and 
the First Amendment otherwise respected. Unlike a book, a teacher cannot 
be inspected once so as to determine the extent and intent of his or her 
personal beliefs and subjective acceptance of the limitations imposed by the 
First Amendment. These prophylactic contacts will involve excessive and 
enduring entanglement between state and church. 
, There is another area. of entanglement in the Rhode Island program 
that gives concern. The statute excludes teachers employed by nonpublic 
schools whose average per-pupil expenditures on secular education equal 
or exceed the comparable figures for public schools. In the event that the 
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total expenditures of an otherwise eligible school exceed this norm, the 
program requires the government to examine the school's records in order 
to determine how much of the total expenditures is attributable to secular 
education and how much to religious activity. This kind of state inspection 
and evaluation of the religious content of a religious organization is fraught 
with the sort of entanglement that the Constitution forbids. It is a relation
ship pregnant with dangers of excessive government direction of church 
schools and hence of churches .... 

(b) Pennsylvania program As we noted earlier, the very restrictions and
surveillance necessary to ensure that teachers play a strictly nonideological 
role give rise to entanglements 1:?etween church and state. The Pennsylvania 
statut�, like that of Rhode Island, fosters this kind of relationship .... 

The Pennsylvania statute, moreover, has the further defect of providing 
state financial aid directly to the church-related schools. This factor distin
guishes both Everson and Allen, for in both those cases the Court was careful to 
point out that state aid was provided to the student and his parents-not to the 
church-related school. ... The history of government grants of a continuing 
cash subsidy indicates that such programs have almost always been accompa
nied by varying measures of control and surveillance. The government cash 
grants before us now provide no basis for predicting that comprehensive mea
sures of surveillance and controls will not follow .... 

A broader base of entanglement of yet a different character is presented 
by the devisive political potential of these state programs. In a community 
where such a large number of pupils are served by church-related schools, it 
can be assumed that state assistance will entail considerable political activ
ity. Partisans of parochial schools, understandably concerned with rising 
costs and sincerely dedicated to both the religious and secular educational 
missions of their schools, will inevitably champion this cause and promote 
political action to achieve their goals. Those who oppose state aid, whether 
for constitutional, religious, or fiscal reasons, will inevitably respond and 
employ all of the usual political campaign techniques to prevail. Candidates 
will be forced to declare and voters to choose .... 

Ordinarily political debate and division, however vigorous or even 
partisan, are normal and healthy manifestations of our democratic system 
of government, but political division along religious lines was one of the 
principal evils against which the First Amendment was intended to protect. 
The potential divisiveness of such conflict is a threat to the normal political 
process. It conflicts with our whole history and tradition to permit ques
tions of the Religion Clauses to assume such importance in our legislatures 
and in our elections that they could divert attention from the myriad issues 
and problems that confront every level of government .... 

The potential for political divisiveness related to religious belief and 
practice is aggravated in these two statutory programs by the need for con
tinuing annual appropriations and the likelihood of larger and larger 
demands as costs and populations grow .. 

The merit and benefits of these schools ... are not the issue before us in 
these cases. The sole question is whether state aid to these schools can be 
squared with the dictates of the Religion Clauses. Under our system the 
choice has been 111.ade that government is to be entirely excluded from the area 
of religious instruction and churches excluded from the affairs of government. 
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The Constitution decrees that religion must be a private matter for the indi
vidual, the family, and the institutions of private choice, and that while some 
involvement and entanglement are inevitable, lines must be drawn. 

Wallace v. Ja.ffree 
472 U.S. 38, 105 S.CT. 2479 (1985)

The ,pertinent facts in this controversy, involving a allenge to 
Alaba a's law requirip.g that each school day- begin w. th a moment 
of silen rayer or meditation, are stated by Justice Stevens in his 
opinion fo the Court. (Excerpts from the lower c urt's opinion are 
reprinted in h. 2.) 

The Cour ' decision was six to three, and th,e majority's opinion 
was announced Justice Stevens. Concurre l:.es were by Justices 
Powell and O'Con or, dissents by Chief Justi e Burger and Justices 
White and Rehnqui . 

Appellee Ishmael Jaffree is a esident Mobile County, Alabama. On 
May 28, 1982, he filed a complaint n be alf of three of his minor children; 
two of them were second-grade stu n and the third was then in kinder
garten. The complaint named members f the Mobile County School Board, 
various school officials, and the minor la· tiffs' three teachers as defendants. 
The complaint alleged that the appe ees br ught the action "seeking princi
pally a declaratory judgment and n injunc ·on restraining the Defendants 
and each of them from maintain· g or allowi the maintenance of regular 
religious prayer services or othe orms of religio s observances in the Mobile 
County Public Schools in violtion of the First endment as made appli
cable to states by the Fourtee th Amendment to th United States Constitu
tion." The complaint fort r alleged that two o he children had been 
subjected to various acts o religious indoctrination " om the beginning of 
the school year in Septe er, 1981"; that the defenda teachers had "on a 
daily basis " led their c sses in saying certain prayers unison; that the 
minor children were exposed to ostracism from their eer group class 
members if they did ot participate; and that IshmaelJaffree ad repeatedly 
but unsuccessfully equested that the devotional services be s pped .... 

The District ourt found that during that academic year each of the 
minor plaintiffs' eachers had led classes in prayer activities, even after being 
informed of ap ellees' objections to these activities. 

In its len hy conclusions of law, the District Court reviewed a number 
of opinions oflthis Court interpreting the Establishment_ Clause of the First 
Amendment, and then embarked on a fresh examination of the question 

, whether,the First Amendment imposes any barrier to the establishment of




