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State of New York; and by James Ar. Vaughn »nd George
E. Flood for the National Council of Catholic Men et al.

MR. JUSTICE BLACK delivered the opinion of the Court.
A New Jersey statute authorizes its local school dis-

tricts to make rules and contracts for the transportation
of children to and from schools.1 The appellee, a town-
ship board of education, acting pursuant to this statute,
authorized reimbursement to parents of money expended
Iby them for the bus transportation of their children on
regular busses operated by the public transportation sys-
tern. Part of this money was for the payment of trans-
poj-.tation of some children in the community to Catholic
parochial schools. These church schools give their stu-
dents, in addition to secular education, regular religious
mstruction conforming to the religious tenets and modes
of worship of the Catholic Faith. The superintendent of
these schools is a Catbolic priest.

The appellant, in his capacity.as a district taxpayer,
filed suit in a state court challenging the right of the Board
to reimburse parents of parochial school students. He

x "Whenever in any district there are children living remote from
any schoolhouse, the board of education of the district may make
rules and contracts for the transportation of such children to and
from'school, including the transportation of school children to and
from school other than a public school, except such school as -is
operated for pfofit in whole or in part.

"When any school district provides any transportation for public
school children to and from school, transportation from any point
in such established school 'route to any other point in such estab-
lished school route shall be, supplied to school children residing in
such school district in going 'to and from school other than a public
school, except such school as is operated for profit in whole or in part."
New Jersey Laws, 1941, c. 191, p. 581; N. J. R. S. Cum. Supp., tit. 18,
c.14, §8.
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contended that the statute and the resolution passed pur-
suant to it violated both the State and the Federal Consti-
tutions. That court held that the legislature was with-
out power to authorize such payment under the state
constitution. 132 N. J. L. 98, 39 A. 2d 75. The New
Jersey Court of Errors and Appeals reversed, holding that
neither the statute nor the resolution passed pursuant to
it was in conflict with the State constitution or the prbvi-
sions of the Federal Constitution in issue. 133 N. J. L.
350, 44 A. 2d 333. The case is here on appeal under 28
U.S.C. §344 (a).

Since there has been no attack on the statute on the
ground that a part of its language excludes children attend-
ing private schools operated for profit from enjoying State
payment for their transportation, we need not consider
this exclusionary language; it has no relevancy to any
constitutional question here presented.2 Furthermore, if
the exclusion clause had been properly challenged, we do
not know whether New Jersey's highest court would con-
strue its statutes as precluding payment of the school

2 Appellant does not challenge the New Jersey statute or the reso-
lution on the ground that either violates the equal protection clause
of 'the Fourteenth Amendment by excluding payment for the trans-
portation of any pupil who attends a "private school run for profit."
Although the township resolution authorized reimbursement only for
parents of public and Catholic school pupils, appellant does not allege,
nor is there anything in the record which would offer the slightest sup-
port to an'allegation, that there were any children in the township who
attended or would have attended, but for want of transportation, any
but public and Catholic schools. It will be appropriate to consider
the exclusion of students of private schools operated for profit when
and if it is proved to have occurred, is made the basis of a suit by one
in a position to challenge it, and New Jersey's highest court has ruled
adversely to the challenger. Striking don-n a state law is not a matter
of such light moment that it should be done by a federal court ex mero
motu on a postulate neither charged nor proved, but which rests on
nothing but a possibility. Ci. Liverpool, N. Y. & P. S. S. Co. v.
Comm'rs of Emigration, 113 U. S.33,39.
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transportation of any group of pupils, even those of a
private school run for profit.3 Consequently, we put to
one side the question as to the validity of the statute
against the claim that it does not authorize payment for
the transportation generally of school children in New
Jersey.

The only contention here is that the state statute and
the resolution, insofar as they authorized reimbursement
to parents of children attending parochial schools, violate
the Federal Constitution in these two respects, which to
some extent overlap. First. They authorize the State to
take by i taxation the private property of some and bestow
it upon others, to be used for their own private purposes.
This, it is alleged, violates the due process clause of the
Fourteenth Amendment. Second. The statute arid the
resolution forced inhabitants to pay taxes to help support
and maintain schools which are dedicated to, and which
regularly teach, the Catholic Faith. This is alleged to
be a use of state power to support church schools contrary
to the prohibition of the First Amendment which the
Fourteenth Amendment made applicable to the states.

First. The due process argument that the state law
taxes some people to help others carry out their private

s It might hold the excepting clause to be invalid, and sustain the
statute with that clause excised. N. J. R. S., tit. 1, c. 1, § 10, pro-
vides with regard to any statute that if "any provision thereof, shall
be declared to be unconstitutional . . . in whole or in part, by a court
of competent jurisdiction, such . . . article . . . shall, to the extent
that it is not unconstitutional, , . . be enforced . . . ." The opinion
of the Court of Errors and Appeals in this very case suggests that state
law now authorizes transportation of cdl pupils. Its opinion stated:.
"Since we hold that the legislature may appropriate general state funds
or authorize the use of local funds for the transportation of pupils to
any school, we conclude that such authorization of the use of local
funds is likewise authorized by Pamph. L. 1941, ch. 191, and R. S.
18:7-78." 133 N. J. -L. 350, 354, 44 A. 2d 333, 337. (Italics
supplied.)

'.
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by law. Thi^ is the exact question raised by appellant s
second contention, to consideration of which we now
turn.

Second. The New Jersey statute is challenged as a "law
respecting an establishment of religion." The First
Amendment, as made applicable to the states by the Four-
teenth, Murdoch v. Pennsylvania, 319 U. S. 105, com-
mands that a state "shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise
thereof . . . ." These words of the First Amendment re-
fiected in the minds of early Americans a vivid mental pic-
ture of conditions and practices which they fervently
wished to stamp out in order to preserve liberty for them-
selves and for their posterity. Doubtless their goal has
not been entirely reached; but so far has the Nation moved
toward it that the expression "law respecting an establish-
ment of religion," probably does not so vividly remind
present-day Americans of .the evils, fears, and political
problems that caused that expression to be written into our
Bill of Rights. Whether this. New Jersey law is one
respecting ari "establishment of religion" requires an un-,
derstanding of the meaning of that language, particularly
with respect to the imposition of taxes. Once again,4
therefore, it is not inappropriate briefly to review the back-
ground and environment of the period in which that
constitutional language was fashioned and adopted.
A large proportion of the early settlers of this country

came here from Europe to escape the bondage of laws
which compelled them to support and attend government-
favored churches. The centuries immediately before and
contemporaneous with the colonization of America had
been filled with turmoil, civil strife, and persecutions, gen-
erated in large part by established sects determined to

•See Reynolds v. United States, 98 U. S. 145, 162; cf. Knowlton v.
•.Afoore,178U.S.41,89,106.
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maintain their absolute political and religious supremacy.
With the power of government supporting them, at various
times and places, Catholic? had persecuted Protestants,
Protestants had persecuted Catholics, Protestant sects had
persecuted other Protestant sects, Catholics of one shade
of belief had persecuted Catholics of another shade of
belief, and all of these had from time to time persecuted
Jews. In efforts to force loyalty to whatever religious
group happened to be on top and in league with the gov-
ernment of a particular time and place, men and women
had been fined, cast in jail, cruelly tortured, and killed.
Among the offenses for which these punishments had been
inflicted were such things as speaking disrespectfully of
the views of ministers of government-established churches,
non-attendance at those churches, expressions of non-
belief in their doctrines, and failure to pay taxes and tithes
to support them.3

These practices of the old world were transplanted to
and began to thrive in the soil of the new America. The
very charters granted by the English Crown to the indi-
viduals and companies designated to make the laws which
would control the destinies of the colonials authorized
these individuals and companies to erect religious estab-
lishments which all, whether believers or non-believers,
would be required to support and attend.8 An exercise of

• 6 See e. g. Macaulay, History, of England (1849) I, ec, 2, 4; The.
Cambridge Modern History (1.908) V, ec. V, IX, XI; Beard, Rise of
American Civilization JI933) I, 60; Cobb, Rise of Religious Liberty in
America (1902) c. II; Sweet, The Story of'Religion in America (1939)
c. II; Sweet, Religion in Colonial America (1942) 320-322.

8 See c. g. the charter of the colony of Carolina which gave the
grantees the right of "patronage and advowsons of all the churches and
chapels . . , together with licence and power to build and found
churches, chapels and oratories . , . and to cause them to be dedicated
and consecrated, according to the ecclesiastical laws of our kingdom of
England." Poore, Constitutions (1878) II, 1390, 1391. That of
Maryland gave to the grantee Lord Baltimore "the Patronages, and
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was designed forever to suppress, have been s^eral times
elaborated BX the decisions of this Court pripi^to the appli-
cation of the B(rst Amendment to the states by the Four-
teenth." The Bt^oad meaning given ^(e Amendment by
these earlier cases\^as been acceptej^by this Court in its '
decisions concerning\in individual religious freedom ren-
dered since the Four^enth Aip^ndment was interpreted
to make the prohibitions ofytfte First applicable to state
action abridging religiou^'eedom.22 There is every rea-
son to give the same appli^tion and broad interpretation
to the "establishment^df reli)yion" clause. The interrela-
tion of these compI^Aentary clauses was well summarized
in a statement of ^e Court of A^ieals of South Carolina,23
quoted with approval by this Cotyt in Watson v. Jones,
13 Wall. ,679,^30: "The structure o\ our government has,
for the pr^ervation of civil liberty rescued the tem-
poral in^Citutions from religious int^ference. On the
other JKand, it has secured religious E^erty from the
inva^on of the civil authority."

The "establishment of religion" clause of the First
Amendment means at least this : Neither a state nor the
Federal Government can set up a church. Neither can
pass laws which aid one religion, aid all religions, or pre-
fer one religion over another. Neither can force nor influ-
ence a person to go to or to remain away from church
against his will or force him. to profess a belief or disbelief
in any religion. No person can be punished for entertain-

21 Terrett v. Taylor, 9 Cranch 43; Watson v. 7ones, 13 Wall. 679;
Davis v. Beason, 133 U. S. 333; Cf. Reynolds v. United States, supra,
162; Reuben Quick Bear v. Leupp, 210 U. S. 50.

'•"Cantwell v. Connecticut, 310 U. S. 296; Jamison v. Texas, 318
U. S. 413; Largent v. Texas, 318 U. S. 418; Murdoch v. Pennsylvania,
supra; West Virginia State Board of Education v. Barnette, 319 U. S.
624; Follett v. McCormick, 321 U. S. 573; Marsh v. Alabama, 326
U. S. 501. Cf. Bradfield v. Roberts, 175 U. S. 291.

23Harmon v. Dreher, Speer's Equity Reports (S. C., 1843), 87,
120.
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ing or professing religious beliefs or disbeliefs, for church
attendance or non-attendance. No tax in any amount,
large or small, can be levied to support any religious
activities or institutions, whatever they may be called,
or whatever form they may adopt .to teach or prac-
tice religion. Neither a state nor the Federal Govern-
ment can, openly or secretly, participate in the affairs of
any religious organizations or groups and vice versa. In
the words of Jefferson, the clause against establishment of
religion by law was intended to erect <fa wall of separation
between church and State." Reynolds v. United States,
supra at 164.

. We must consider the New Jersey statute in accordance
with the foregoing limitations imposed by the First
Amen<iment. But we must not strike that state statute
down if it is witliin the State's constitutional power
even though it approaches the verge of that power.
See Interstate Ry. v. Massachusetts, Holmes, J., supra at
85, 88. New Jersey cannot consistently with the "estab-
lishment of religion" clause of the First Amendment con-
tribute tax-raisfd funds to the support of an institution
which teaches the tenets and faith of any church. On the
other hand, other language of the amendment commands
that New Jersey cannot hamper its citizens in the free
exercise of their own religion. Consequently, it cannot
exclude individual Catholics, Lutherans, Mohammedans,
Baptists. Jews, Methodists, Non-believers, Presbyterians,
or the members of any other faith, because oj their faith, or
lack of it, from receiving the benefits of public welfare leg-
islation. While we do not mean to intimate that a state
could iiot provide transportation only to childreii attend-
ing public schools, we must be careful, in protecting
the citizens of New Jersey against state-established
churches, to be sure that we do not inadvertently prohibit
New Jersey from extending its general state law benefits
to all its citizens without regard to their religious belief.
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Measured by these standards, we cannot say that the
First Amendment prohibits New Jersey from spending
tax-raised funds to pay the bus fares of parochial school
pupils as a part of a general program under which it pays
the fares of pupils attending public and other schools. It
is undoubtedly true that children are helped to get to
church schools. There is even a possibility that some of
the children might not be sent to the church schools if the
parents were compelled to pay their children's bus fares out
of their own pockets when transportation to a public school
would have been paid for by the State. The same possi-
bility exists where the state requires a local transit com- .
pany to provide reduced fares to school children including
those attending parochial schools,24 or where a municipally
owned transportation system undertakes to carry all school
children free of charge. Moreover, state-paid policemen,
detailed to protect children going to and from church
schools from the very real hazards of traific, would serve
much the same purpose and accomplish much the same
result as state provisions intended to guarantee free trans-
portation of a kind which the state deems to be best for
the school children's welfare. And parents might refuse
to risk their children to the serious danger of traffic
accidents going to and from parochial schools, the ap-
preaches to which were not protected by policemen.
Similarly, parents might be reluctant to permit their
children to attend schools which the state had cut oflf from
such general government services as ordinary police and
fire protection, connections for sewage disposal, public

21 New Jersey long ago permitted public utilities to charge school
children reduced rates. See Public S. R, Co. v. Public Utility
Comm'rs. 81 N. J. L. 363, 80 A. 27 (1911); see also Interstate Ry. v.
Massachusetts, su-pra. The District of Columbia Code requires that
the new charter of the District public transportation company provide
a three-cent fare "for" school children . . . going to and from public,
parochial, or like schools , , . ." 47Stat. 752, 759.
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highways and sidewalks. Of course, cutting off church
schools from these services, so separate and so indisputably
marked off from the religious function, would make it far
more difficult for the schools to operate. But such is ob-
viously not the purpose of the First Amendment. That
Amendment requires the state to be a neutral in its rela-
tions with groups of religious believers and non-believers;
it does not require the state to be their adversary. State
power is no more to be used so as to handicap religions
than it is to favor them.

This Court has said that parents may, in the dis-
charge of their duty under state compulsory education
laws, send their children to a religious rather than a public
school if the school meets the secular educational require-
ments which the state has power to impose. See Pierce v.
Society of Sisters, 268 U. S. 510. It appears that these
parochial schools meet New Jersey's requirements. The
State contributes no money to the schools. It does not
support them. Its legislation, as applied, does no more
than provide a general program to help parents get their
children, regardless of their religion, safely and expedi-
tiously to and from accredited schools.

The First Amendment has erected a wall between church
and state. That wall must be kept high and impregnable.
We could not approve the slightest breach. New Jersey
has not breached it here.

Affirmed.

MR. JUSTICE JACKSON, dissenting.
I find myself, contrary to first impressions, unable to

join in this decision. I have a sympathy, though it is
not ideological, with Catholic citizens who are compelled
by !<<w to pay taxes for public schools, and also feel con-
strained by conscience and discipline to support other
schools for their own children. Such relief to them as

\


