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WEST VIRGINIA STATE BOARD OF EDUCATION ET AL. v. BARNETTE ET AL. 
SUPREME COURT OF THE UNITED STATES  

319 U.S. 624  
June 14, 1943, Decided 

Jackson: Opinion of the Court 

MR. JUSTICE JACKSON delivered the opinion of the Court. 

Following the decision by this Court on June 3, 1940, in Minersville School District v. Gobitis, 
310 U.S. 586, the West Virginia legislature amended its statutes to require all schools therein to 
conduct courses of instruction in history, civics, and in the Constitutions of the United States and 
of the State "for the purpose of teaching, fostering and perpetuating the ideals, principles and 
spirit of Americanism, and increasing the knowledge of the organization and machinery of the 
government." Appellant Board of Education was directed, with advice of the State 
Superintendent of Schools, to "prescribe the courses of study covering these subjects" for public 
schools. The Act made it the duty of private, parochial and denominational schools to prescribe 
courses of study "similar to those required for the public schools." 

The Board of Education on January 9, 1942, adopted a resolution containing recitals taken 
largely from the Court's Gobitis opinion and ordering that the salute to the flag become "a 
regular part of the program of activities in the public schools," that all teachers and pupils "shall 
be required to participate in the salute honoring the Nation represented by the Flag; provided, 
however, that refusal to salute the Flag be regarded as an act of insubordination, and shall be 
dealt with accordingly." 

The resolution originally required the "commonly accepted salute to the Flag" which it defined. 
Objections to the salute as "being too much like Hitler's" were raised by the Parent and Teachers 
Association, the Boy and Girl Scouts, the Red Cross, and the Federation of Women's Clubs. [The 
National Headquarters of the United States Flag Association takes the position that the extension 
of the right arm in this salute to the flag is not the Nazi-Fascist salute, "although quite similar to 
it. In the Pledge to the Flag the right arm is extended and raised, palm UPWARD, whereas the 
Nazis extend the arm practically straight to the front (the finger tips being about even with the 
eyes), palmDOWNWARD, and the Fascists do the same except they raise the arm slightly 
higher."] Some modification appears to have been made in deference to these objections, but no 
concession was made to Jehovah's Witnesses. [They have offered in lieu of participating in the 
flag salute ceremony "periodically and publicly" to give the following pledge: "I have pledged 
my unqualified allegiance and devotion to Jehovah, the Almighty God, and to His Kingdom, for 
which Jesus commands all Christians to pray. I respect the flag of the United States and 
acknowledge it as a symbol of freedom and justice to all. I pledge allegiance and obedience to all 
the laws of the United States that are consistent with God's law, as set forth in the Bible.] What is 
now required is the "stiff-arm" salute, the saluter to keep the right hand raised with palm turned 
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up while the following is repeated: "I pledge allegiance to the Flag of the United States of 
America and to the Republic for which it stands; one Nation, indivisible, with liberty and justice 
for all." 

Failure to conform is "insubordination" dealt with by expulsion. Readmission is denied by statute 
until compliance. Meanwhile the expelled child is "unlawfully absent" and may be proceeded 
against as a delinquent.  His parents or guardians are liable to prosecution, and if convicted are 
subject to fine not exceeding $ 50 and jail term not exceeding thirty days. 

Appellees, citizens of the United States and of West Virginia, brought suit in the United States 
District Court for themselves and others similarly situated asking its injunction to restrain 
enforcement of these laws and regulations against Jehovah's Witnesses. The Witnesses are an 
unincorporated body teaching that the obligation imposed by law of God is superior to that of 
laws enacted by temporal government. Their religious beliefs include a literal version of Exodus, 
Chapter 20, verses 4 and 5, which says: "Thou shalt not make unto thee any graven image, or any 
likeness of anything that is in heaven above, or that is in the earth beneath, or that is in the water 
under the earth; thou shalt not bow down thyself to them nor serve them." They consider that the 
flag is an "image" within this command. For this reason they refuse to salute it. 

Children of this faith have been expelled from school and are threatened with exclusion for no 
other cause. Officials threaten to send them to reformatories maintained for criminally inclined 
juveniles. Parents of such children have been prosecuted and are threatened with prosecutions for 
causing delinquency. 

The Board of Education moved to dismiss the complaint setting forth these facts and alleging 
that the law and regulations are an unconstitutional denial of religious freedom, and of freedom 
of speech, and are invalid under the "due process" and "equal protection" clauses of the 
Fourteenth Amendment to the Federal Constitution. The cause was submitted on the pleadings to 
a District Court of three judges. It restrained enforcement as to the plaintiffs and those of that 
class. The Board of Education brought the case here by direct appeal. 

This case calls upon us to reconsider a precedent decision, as the Court throughout its history 
often has been required to do. Before turning to the Gobitis case, however, it is desirable to 
notice certain characteristics by which this controversy is distinguished. 

The freedom asserted by these appellees does not bring them into collision with rights asserted 
by any other individual. It is such conflicts which most frequently require intervention of the 
State to determine where the rights of one end and those of another begin. But the refusal of 
these persons to participate in the ceremony does not interfere with or deny rights of others to do 
so. Nor is there any question in this case that their behavior is peaceable and orderly. The sole 
conflict is between authority and rights of the individual. The State asserts power to condition 
access to public education on making a prescribed sign and profession and at the same time to 
coerce attendance by punishing both parent and child. The latter stand on a right of self-
determination in matters that touch individual opinion and personal attitude. 

As the present CHIEF JUSTICE said in dissent in the Gobitis case, the State may "require 
teaching by instruction and study of all in our history and in the structure and organization of our 
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government, including the guaranties of civil liberty, which tend to inspire patriotism and love of 
country." Here, however, we are dealing with a compulsion of students to declare a belief. They 
are not merely made acquainted with the flag salute so that they may be informed as to what it is 
or even what it means. The issue here is whether this slow and easily neglected route to aroused 
loyalties constitutionally may be short-cut by substituting a compulsory salute and slogan. 

There is no doubt that, in connection with the pledges, the flag salute is a form of utterance. 
Symbolism is a primitive but effective way of communicating ideas. The use of an emblem or 
flag to symbolize some system, idea, institution, or personality, is a short cut from mind to mind. 
Causes and nations, political parties, lodges and ecclesiastical groups seek to knit the loyalty of 
their followings to a flag or banner, a color or design. The State announces rank, function, and 
authority through crowns and maces, uniforms and black robes; the church speaks through the 
Cross, the Crucifix, the altar and shrine, and clerical raiment. Symbols of State often convey 
political ideas just as religious symbols come to convey theological ones. Associated with many 
of these symbols are appropriate gestures of acceptance or respect: a salute, a bowed or bared 
head, a bended knee. A person gets from a symbol the meaning he puts into it, and what is one 
man's comfort and inspiration is another's jest and scorn. 

Over a decade ago Chief Justice Hughes led this Court in holding that the display of a red flag as 
a symbol of opposition by peaceful and legal means to organized government was protected by 
the free speech guaranties of the Constitution. Stromberg v. California, 283 U.S. 359. Here it is 
the State that employs a flag as a symbol of adherence to government as presently organized. It 
requires the individual to communicate by word and sign his acceptance of the political ideas it 
thus bespeaks. Objection to this form of communication when coerced is an old one, well known 
to the framers of the Bill of Rights. 

It is also to be noted that the compulsory flag salute and pledge requires affirmation of a belief 
and an attitude of mind. It is not clear whether the regulation contemplates that pupils forego any 
contrary convictions of their own and become unwilling converts to the prescribed ceremony or 
whether it will be acceptable if they simulate assent by words without belief and by a gesture 
barren of meaning. It is now a commonplace that censorship or suppression of expression of 
opinion is tolerated by our Constitution only when the expression presents a clear and present 
danger of action of a kind the State is empowered to prevent and punish. It would seem that 
involuntary affirmation could be commanded only on even more immediate and urgent grounds 
than silence. But here the power of compulsion is invoked without any allegation that remaining 
passive during a flag salute ritual creates a clear and present danger that would justify an effort 
even to muffle expression. To sustain the compulsory flag salute we are required to say that a 
Bill of Rights which guards the individual's right to speak his own mind, left it open to public 
authorities to compel him to utter what is not in his mind. 

Whether the First Amendment to the Constitution will permit officials to order observance of 
ritual of this nature does not depend upon whether as a voluntary exercise we would think it to be 
good, bad or merely innocuous. Any credo of nationalism is likely to include what some 
disapprove or to omit what others think essential, and to give off different overtones as it takes 
on different accents or interpretations. If official power exists to coerce acceptance of any 
patriotic creed, what it shall contain cannot be decided by courts, but must be largely 
discretionary with the ordaining authority, whose power to prescribe would no doubt include 
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power to amend. Hence validity of the asserted power to force an American citizen publicly to 
profess any statement of belief or to engage in any ceremony of assent to one, presents questions 
of power that must be considered independently of any idea we may have as to the utility of the 
ceremony in question. 

Nor does the issue as we see it turn on one's possession of particular religious views or the 
sincerity with which they are held. While religion supplies appellees' motive for enduring the 
discomforts of making the issue in this case, many citizens who do not share these religious 
views hold such a compulsory rite to infringe constitutional liberty of the individual. It is not 
necessary to inquire whether non-conformist beliefs will exempt from the duty to salute unless 
we first find power to make the salute a legal duty. 

The Gobitis decision, however, assumed, as did the argument in that case and in this, that power 
exists in the State to impose the flag salute discipline upon school children in general. The Court 
only examined and rejected a claim based on religious beliefs of immunity from an unquestioned 
general rule. The question which underlies the flag salute controversy is whether such a 
ceremony so touching matters of opinion and political attitude may be imposed upon the 
individual by official authority under powers committed to any political organization under our 
Constitution. We examine rather than assume existence of this power and, against this broader 
definition of issues in this case, reexamine specific grounds assigned for the Gobitis decision. 

1. It was said that the flag-salute controversy confronted the Court with "the problem which 
Lincoln cast in memorable dilemma: 'Must a government of necessity be too strong for the 
liberties of its people, or too weak to maintain its own existence?'" and that the answer must be in 
favor of strength. It may be doubted whether Mr. Lincoln would have thought that the strength of 
government to maintain itself would be impressively vindicated by our confirming power of the 
State to expel a handful of children from school. 

Government of limited power need not be anemic government. Assurance that rights are secure 
tends to diminish fear and jealousy of strong government, and by making us feel safe to live 
under it makes for its better support. Without promise of a limiting Bill of Rights it is doubtful if 
our Constitution could have mustered enough strength to enable its ratification. To enforce those 
rights today is not to choose weak government over strong government. It is only to adhere as a 
means of strength to individual freedom of mind in preference to officially disciplined 
uniformity for which history indicates a disappointing and disastrous end. 

The subject now before us exemplifies this principle. Free public education, if faithful to the 
ideal of secular instruction and political neutrality, will not be partisan or enemy of any class, 
creed, party, or faction. If it is to impose any ideological discipline, however, each party or 
denomination must seek to control, or failing that, to weaken the influence of the educational 
system. Observance of the limitations of the Constitution will not weaken government in the 
field appropriate for its exercise. 

2. It was also considered in the Gobitis case that functions of educational officers in States, 
counties and school districts were such that to interfere with their authority "would in effect 
make us the school board for the country." 
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The Fourteenth Amendment, as now applied to the States, protects the citizen against the State 
itself and all of its creatures -- Boards of Education not excepted. These have, of course, 
important, delicate, and highly discretionary functions, but none that they may not perform 
within the limits of the Bill of Rights. That they are educating the young for citizenship is reason 
for scrupulous protection of Constitutional freedoms of the individual, if we are not to strangle 
the free mind at its source and teach youth to discount important principles of our government as 
mere platitudes. 

3. The Gobitis opinion reasoned that this is a field "where courts possess no marked and certainly 
no controlling competence," that it is committed to the legislatures as well as the courts to guard 
cherished liberties and that it is constitutionally appropriate to "fight out the wise use of 
legislative authority in the forum of public opinion and before legislative assemblies rather than 
to transfer such a contest to the judicial arena," since all the "effective means of inducing 
political changes are left free." 

The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of 
political controversy, to place them beyond the reach of majorities and officials and to establish 
them as legal principles to be applied by the courts. One's right to life, liberty, and property, to 
free speech, a free press, freedom of worship and assembly, and other fundamental rights may 
not be submitted to vote; they depend on the outcome of no elections. 

The freedoms of speech and of press, of assembly, and of worship may not be infringed on 
slender grounds. They are susceptible of restriction only to prevent grave and immediate danger 
to interests which the State may lawfully protect. I 

Nor does our duty to apply the Bill of Rights to assertions of official authority depend upon our 
possession of marked competence in the field where the invasion of rights occurs.... 

4. Lastly, and this is the very heart of the Gobitis opinion, it reasons that "National unity is the 
basis of national security," that the authorities have "the right to select appropriate means for its 
attainment," and hence reaches the conclusion that such compulsory measures toward "national 
unity" are constitutional. Upon the verity of this assumption depends our answer in this case. 

National unity as an end which officials may foster by persuasion and example is not in question. 
The problem is whether under our Constitution compulsion as here employed is a permissible 
means for its achievement. 

Struggles to coerce uniformity of sentiment in support of some end thought essential to their time 
and country have been waged by many good as well as by evil men. Nationalism is a relatively 
recent phenomenon but at other times and places the ends have been racial or territorial security, 
support of a dynasty or regime, and particular plans for saving souls. As first and moderate 
methods to attain unity have failed, those bent on its accomplishment must resort to an ever-
increasing severity. As governmental pressure toward unity becomes greater, so strife becomes 
more bitter as to whose unity it shall be. Probably no deeper division of our people could proceed 
from any provocation than from finding it necessary to choose what doctrine and whose program 
public educational officials shall compel youth to unite in embracing. Ultimate futility of such 
attempts to compel coherence is the lesson  of every such effort from the Roman drive to stamp 
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out Christianity as a disturber of its pagan unity, the Inquisition, as a means to religious and 
dynastic unity, the Siberian exiles as a means to Russian unity, down to the fast failing efforts of 
our present totalitarian enemies. Those who begin coercive elimination of dissent soon find 
themselves exterminating dissenters. Compulsory unification of opinion achieves only the 
unanimity of the graveyard. 

It seems trite but necessary to say that the First Amendment to our Constitution was designed to 
avoid these ends by avoiding these beginnings. There is no mysticism in the American concept 
of the State or of the nature or origin of its authority. We set up government by consent of the 
governed, and the Bill of Rights denies those in power any legal opportunity to coerce that 
consent. Authority here is to be controlled by public opinion, not public opinion by authority. 

To believe that patriotism will not flourish if patriotic ceremonies are voluntary and spontaneous 
instead of a compulsory routine is to make an unflattering estimate of the appeal of our 
institutions to free minds. We can have intellectual individualism and the rich cultural diversities 
that we owe to exceptional minds only at the price of occasional eccentricity and abnormal 
attitudes. When they are so harmless to others or to the State as those we deal with here, the price 
is not too great. But freedom to differ is not limited to things that do not matter much. That 
would be a mere shadow of freedom. The test of its substance is the right to differ as to things 
that touch the heart of the existing order. 

If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or 
force citizens to confess by word or act their faith therein. If there are any circumstances which 
permit an exception, they do not now occur to us. 

We think the action of the local authorities in compelling the flag salute and pledge transcends 
constitutional limitations on their power and invades the sphere of intellect and spirit which it is 
the purpose of the First Amendment to our Constitution to reserve from all official control. 

The decision of this Court in Minersville School District v. Gobitis and the holdings of those 
few per curiam decisions which preceded and foreshadowed it are overruled, and the judgment 
enjoining enforcement of the West Virginia Regulation is affirmed. 

MR. JUSTICE ROBERTS and MR. JUSTICE REED adhere to the views expressed by the 
Court in Minersville School  District v. Gobitis, 310 U.S. 586, and are of the opinion that the 
judgment below should be reversed. 

Black and Douglas: Concurrence 

MR. JUSTICE BLACK and MR. JUSTICE DOUGLAS, concurring: 
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We are substantially in agreement with the opinion just read, but since we originally joined with 
the Court in the Gobitis case, it is appropriate that we make a brief statement of reasons for our 
change of view. 

Reluctance to make the Federal Constitution a rigid bar against state regulation of conduct 
thought inimical to the public welfare was the controlling influence which moved us to consent 
to the Gobitis decision. Long reflection convinced us that although the principle is sound, its 
application in the particular case was wrong.  We believe that the statute before us fails to accord 
full scope to the freedom of religion secured to the appellees by the First and Fourteenth 
Amendments.... 

Neither our domestic tranquillity in peace nor our martial effort in war depend on compelling 
little children to participate in a ceremony which ends in nothing for them but a fear of spiritual 
condemnation. If, as we think, their fears are groundless, time and reason are the proper antidotes 
for their errors. The ceremonial, when enforced against conscientious objectors, more likely to 
defeat than to serve its high purpose, is a handy implement for disguised religious persecution. 
As such, it is inconsistent with our Constitution's plan and purpose. 

Murphy: Concurrence 

MR. JUSTICE MURPHY, concurring: 

I agree with the opinion of the Court and join in it.... 

I am unable to agree that the benefits that may accrue to society from the compulsory flag salute 
are sufficiently definite and tangible to justify the invasion of freedom and privacy that is 
entailed or to compensate for a restraint on the freedom of the individual to be vocal or silent 
according to his conscience or personal inclination. The trenchant words in the preamble to the 
Virginia Statute for Religious Freedom remain unanswerable: ". . . all attempts to influence [the 
mind] by temporal punishments, or burdens, or by civil incapacitations, tend only to beget habits 
of hypocrisy and meanness, . . ." Any spark of love for country which may be generated in a 
child or his associates by forcing him to make what is to him an empty gesture and recite words 
wrung from him contrary to his religious beliefs is overshadowed by the desirability of 
preserving freedom of conscience to the full. It is in that freedom and the example of persuasion, 
not in force and compulsion, that the real unity of America lies. 
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Frankfurter: Dissent 

MR. JUSTICE FRANKFURTER, dissenting: 

One who belongs to the most vilified and persecuted minority in history is not likely to be 
insensible to the freedoms guaranteed by our Constitution. Were my purely personal attitude 
relevant I should wholeheartedly associate myself with the general libertarian views in the 
Court's opinion, representing as they do the thought and action of a lifetime. But as judges we are 
neither Jew nor Gentile, neither Catholic nor agnostic. We owe equal attachment to the 
Constitution and are equally bound by our judicial obligations whether we derive our citizenship 
from the earliest or the latest immigrants to these shores. As a member of this Court I am not 
justified in writing my private notions of policy into the Constitution, no matter how deeply I 
may cherish them or how mischievous I may deem their disregard. The duty of a judge who must 
decide which of two claims before the Court shall prevail, that of a State to enact and enforce 
laws within its general competence or that of an individual to refuse obedience because of the 
demands of his conscience, is not that of the ordinary person. It can never be emphasized too 
much that one's own opinion about the wisdom or evil of a law should be excluded altogether 
when one is doing one's duty on the bench. The only opinion of our own even looking in that 
direction that is material is our opinion whether legislators could in reason have enacted such a 
law. In the light of all the circumstances, including the history of this question in this Court, it 
would require more daring than I possess to deny that reasonable legislators could have taken the 
action which is before us for review. Most unwillingly, therefore, I must differ from my brethren 
with regard to legislation like this. I cannot bring my mind to believe that the "liberty" secured 
by the Due Process Clause gives this Court authority to deny to the State of West Virginia the 
attainment of that which we all recognize as a legitimate legislative end, namely, the promotion 
of good citizenship, by employment of the means here chosen. 

When Mr. Justice Holmes, speaking for this Court, wrote that "it must be remembered that 
legislatures are ultimate guardians of the liberties and welfare of the people in quite as great a 
degree as the courts," he went to the very essence of our constitutional system and the 
democratic conception of our society. He did not mean that for only some phases of civil 
government this Court was not to supplant legislatures and sit in judgment upon the right or 
wrong of a challenged measure. He was stating the comprehensive judicial duty and role of this 
Court in our constitutional scheme whenever legislation is sought to be nullified on any ground, 
namely, that responsibility for legislation lies with legislatures, answerable as they are directly to 
the people, and this Court's only and very narrow function is to determine whether within the 
broad grant of authority vested in legislatures they have exercised a judgment for which 
reasonable justification can be offered. 

The precise scope of the question before us defines the limits of the constitutional power that is 
in issue. The State of West Virginia requires all pupils to share in the salute to the flag as part of 
school training in citizenship. The present action is one to enjoin the enforcement of this 
requirement by those in school attendance. We have not before us any attempt by the State to 
punish disobedient children or visit penal consequences on their parents. All that is in question is 
the right of the State to compel participation in this exercise by those who choose to attend the 
public schools. 
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Under our constitutional system the legislature is charged solely with civil concerns of society. If 
the avowed or intrinsic legislative purpose is either to promote or to discourage some religious 
community or creed, it is clearly within the constitutional restrictions imposed on legislatures 
and cannot stand. But it by no means follows that legislative power is wanting whenever a 
general non-discriminatory civil regulation in fact touches conscientious scruples or religious 
beliefs of an individual or a group.... 

Parents have the privilege of choosing which schools they wish their children to attend. And the 
question here is whether the state may make certain requirements that seem to it desirable or 
important for the proper education of those future citizens who go to schools maintained by the 
states, or whether the pupils in those schools may be relieved from those requirements if they run 
counter to the consciences of their parents..... 

We are told that a flag salute is a doubtful substitute for adequate understanding of our 
institutions. The states that require such a school exercise do not have to justify it as the only 
means for promoting good citizenship in children, but merely as one of diverse means for 
accomplishing a worthy end. We may deem it a foolish measure, but the point is that this Court 
is not the organ of government to resolve doubts as to whether it will fulfill its purpose. Only if 
there be no doubt that any reasonable mind could entertain can we deny to the states the right to 
resolve doubts their way and not ours.... 

 


